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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 162, 171 and 191 
(T.D. 00-5) 
RIN 1515-AC21 
PENALTIES FOR FALSE DRAWBACK CLAIMS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with some changes, 
proposed amendments to the Customs Regulations that implement sec- 
tion 622 of the Customs Modernization provisions of the North Ameri- 
can Free Trade Agreement Implementation Act concerning penalties 
for false drawback claims. The document sets forth: 


¢ Procedures that apply when false drawback claims are filed 
and penalties are thereby incurred; 
Mitigation guidelines that Customs would follow in arriving 
at a just and reasonable assessment and disposition of liabili- 
ties when false drawback claims are filed and penalties are in- 
curred; and 
More specific grounds and procedures for removing a partici- 
pant from the drawback compliance program. 


EFFECTIVE DATE: February 24, 2000. 


FOR FURTHER INFORMATION CONTACT: Wende Schuster, Penal- 
ties Branch, Office of Regulations and Rulings, 202-927-1537. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, the President signed into law the North Ameri- 
can Free Trade Agreement Implementation Act (Public Law 103-182, 
107 Stat. 2057). Title VI of that Act contained provisions pertaining to 
Customs Modernization and thus is commonly referred to as the Cus- 


toms Modernization Act or “Mod Act.” Paragraph (a) of section 622 of 
the Mod Act amended the Tariff Act of 1930, as amended, by adding sec- 
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tion 593A, which prohibits the filing of false (fraudulent or negligent) 
drawback claims and prescribes the actions that Customs may take, in- 
cluding the assessment of monetary penalties, if such claims are filed. 
New section 593A was codified as section 1593a of Title 19 of the United 
States Code (19 U.S.C. 1593a, hereinafter “the statute”). 

As in the case of penalties under section 592 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1592), specific procedures and other require- 
ments are set forth in the statute for prepenalty notices and penalty 
claims, the former not being required by the statute if the penalty is 
$1,000 or less, and provision is made for limited penalty assessment if 
there is a prior disclosure. The statute further provides for the applica- 
bility of section 618 of the Tariff Act of 1930, as amended (19 U.S.C. 
1618), which authorizes the administrative remission or mitigation of 
penalties. Written decisions, setting forth a final determination and 
findings of fact and conclusions of law upon which that determination 
was based, are also mandated by the statute. 

The statute provides for the assessment of monetary penalties in 
amounts not to exceed a specific percentage of the actual or potential 
loss of revenue, with the applicable percentage depending on the level of 
culpability, whether there have been prior violations involving the 
same issue, and whether the violator is a participant in the Customs 
drawback compliance program. (The statute provides for the establish- 
ment of a drawback compliance program; regulatory provisions relat- 
ing to the operation of that program were adopted as part of the 
amendments to the Customs Regulations regarding drawback pub- 
lished in the Federal Register as T.D. 98-16 on March 5, 1998, 63 FR 
10970.) The statute also provides for the issuance of a notice of a viola- 
tion (warning letter) in lieu of a monetary penalty in the case of a draw- 
back compliance program participant who commits a first (that is, 
nonrepetitive) negligent violation. 

On September 29, 1998, Customs published a Notice of Proposed Ru- 
lemaking in the Federal Register (63 FR 51868) setting forth proposed 
amendments to the Customs Regulations to implement the statutory 
changes made by section 622(a) of the Mod Act. The proposed amend- 
ments involved changes to the penalty procedure provisions within 
Parts 162 and 171 of the Customs Regulations (19 CFR Parts 162 and 
171), the addition of a new Appendix D to Part 171 setting forth guide- 
lines for the imposition and mitigation of monetary penalties incurred 
under the statute, and changes regarding the grounds and procedures 
for revoking a certification for participation in the drawback com- 
pliance program contained in § 191.194 of the Customs Regulations (19 
CFR 191.194) which was originally adopted in T.D. 98-16 mentioned 
above. The Notice of Proposed Rulemaking also stated that, in accor- 
dance with paragraph (b) of section 622 of the Mod Act (which provides 
that the provisions of the statute apply only to drawback claims filed on 
and after nationwide implementation by Customs of an automated 
drawback selectivity program and which mandates the publication in 
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the CUSTOMS BULLETIN of the effective date of that selectivity program), 
the proposed regulatory amendments, if adopted as a final rule, will not 
be effective until Customs implements an automated drawback selec- 
tivity program. Finally, the Notice of Proposed Rulemaking made pro- 
vision for the submission of public comments on the proposed 
regulatory changes for consideration before adoption of those changes 


as a final rule. The prescribed public comment period closed on Novem- 
ber 30, 1998. 


DISCUSSION OF COMMENTS 


Seven commenters responded to the solicitation of comments con- 
tained in the Notice of Proposed Rulemaking. The comments submitted 
are summarized and responded to below. 


A. PART 162 


Section 162.71—Definitions 
Comment: 


Three commenters expressed concern that the meaning of “reve- 
nue,” as used in the proposed texts, was not sufficiently clear, and they 
suggested that it should have the meaning of “drawback” as defined in 
§ 191.2(i) of the Customs Regulations (19 CFR 191.2(i)). Two of these 
commenters specifically suggested as a solution the inclusion of a refer- 


ence to § 191.2(i) in the definition of “loss of revenue” in the introducto- 
ry text of proposed § 162.71(b), in the definition of “actual loss of 
revenue” in proposed § 162.71(b)(1) and in the definition of “potential 
loss of revenue” in proposed § 162.71(b)(2), each of which defines the 
term at issue with reference to “the amount of drawback that is claimed 


Customs response: 


Customs agrees that the meaning of “revenue” should be clarified in 
the regulatory texts with reference to the meaning of “drawback” con- 
tained in § 191.2(i) within the drawback regulations. Customs also 
agrees that the best approach would be to insert a cross-reference to 
§ 191.2(i) after the word “drawback” in the definitions of “loss of reve- 
nue” and “actual loss of revenue” and “potential loss of revenue” within 
proposed § 162.71(b) which, as set forth below, has been modified ac- 
cordingly. 

On a related matter, Customs notes that the current § 162.74 prior 
disclosure provisions adopted in T.D. 98-49 (which was published in the 
Federal Register at 63 FR 29126 on May 28, 1998, and corrected at 63 
FR 35798 on July 1, 1998) included appropriate references to 19 U.S.C. 
1593a but inadvertently did not include corresponding references to 
the tender of actual! loss of “revenue” in paragraphs (a) and (c). Section 
162.74 is amended below in order to correct this oversight. 
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Section 162.73a(b)(2) and Subsection (G)(2) of Appendix D to 
Part 171—Notice of Violation and Response Thereto 
Comment: 

Four comments were received on proposed § 162.73a(b)(2) and sub- 
section (G)(2) of Appendix D to Part 171, which concern alternatives to 
penalties for participants in the drawback compliance program. Under 
these provisions, when a participant commits a violation of section 
593A, in the absence of fraud or a repeat violation and in lieu of a mone- 
tary penalty, Customs will issue a written notice of the violation (a 
warning letter). These commenters noted that there is no provision in 
either case for a person who receives such a warning letter to contest, 
challenge, or appeal it. The commenters proposed the inclusion of lan- 
guage in § 162.73a(b)(2) and in subsection (G)(2) of Appendix D to Part 
171 to allow a person who receives a warning letter to have the opportu- 
nity to formally appeal that action within 30 days from issuance. Fur- 
thermore, these commenters suggested that the program participant 
should be entitled to challenge any denial of an appeal with Customs 
Headquarters within 30 days after the issuance of the applicable draw- 
back office’s appeal decision. 


Customs response: 

Pursuant to § 162.73a(b)(2)(ii), within 30 days from the date of mail- 
ing of the warning letter under § 162.73a(b)(1)(ii)(A), the person con- 
cerned must notify Customs in writing of the steps that have been taken 


to prevent a recurrence of the violation. In consideration of the fact that 
the issuance of a warning letter has legal consequences in that it has an 
effect on the liability for a penalty for a subsequent repetitive violation, 
Customs agrees with the suggestion of these commenters that during 
the prescribed 30-day period the alleged violator should have the oppor- 
tunity to refute the allegations made in the warning letter if he believes 
that no violation took place (in which case the need to take steps to pre- 
vent a recurrence would not exist). Accordingly, § 162.73a(b)(2)(ii) has 
been modified as set forth below to include a procedure for challenging a 
warning letter and to provide that if, after considering any arguments 
made in response to the warning letter, Customs determines that no 
violation occurred, Customs will in writing notify the person of that de- 
termination and rescind the warning letter; however, if Customs af- 
firms the warning letter, the requirement to provide notice of the steps 
taken to prevent a recurrence would remain applicable and the person 
would have a minimum of 15 days in which to comply with that require- 
ment. A conforming change has been included in corresponding subsec- 
tion (G)(2) of Appendix D to Part 171 as set forth below. 

While the alleged violator is specifically required under the statute to 
respond to the warning letter (see 19 U.S.C. 1593a(f)(3)), there is no 
statutory provision for an additional appeal mechanism at this stage in 
the penalty process. Customs believes that it would create an unaccept- 
able administrative burden to provide for a further appeal procedure to 
Headquarters as suggested by these commenters. 
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Section 162.77a(c)—Exceptions to Prepenalty Notice 
Comment: 


One comment was received on proposed § 162.77a(c) which provides 
that a prepenalty notice will not be issued for a violation of 19 U.S.C. 
1593a if the amount of the proposed monetary penalty is $1,000 or less. 
The commenter questioned whether a person will have the right to 
make an oral and written ab anger if the amount of the proposed 
monetary penalty is $1,000 or less and, if so, whether the petitioner will 
have a 30-day deadline in which to file a petition for remission or miti- 
gation. 


Customs response: 


Even though Customs under the statute may only proceed directly 
with the issuance of a penalty claim to the alleged violator (rather a 
first issue a prepenalty notice) when the penalty claim is $1,000 or 
the alleged violator will be afforded a reasonable opportunity aie the 
provisions of 19 U.S.C. 1618 to make re ee both oral and 
written, seeking remission or mitigation of the monetary penalty. Un- 
less additional time has been authorized by Customs, under Part 17 
the alleged violator will have 60 days from the date of mailing of the no- 
tice of penalty incurred in which to file a petition. In addition, under 
Part 171 the person named in the penalty notice may also request an 
opportunity to make an oral presentation seeking relief. 


APPENDIX D TO PART 17 


Section (A)—Violations of Section 593A 


Comment: 


Two commenters requested definitions of the terms “clerical errox 
and “mistake of fact” as used in proposed Appendix D to Part 171. 


Customs response: 


The terms in question are already defined for purposes of new Appen- 
dix D to Part 171. It is noted in this regard that the definitions contained 
in § 162.71 apply for purposes of * Subpart G of Part 162 and include a 
definition of “clerical error” in paragraph (c) (redesignated in this doc- 
ument as paragraph (e)) and a definition of “mistake of fact” in para- 
graph (d) (redesignated in this document as paragraph (f)). Therefore, 
since new Appendix D to Part 171 relates specifically to the imposition 
and mitigation of the penalties provided for in new § 162.73a (which, as 
adopted in this document, will fall within Subpart G of Part 162), those 
definitions also will apply for purposes of those Appendix D provisions. 


Section (D), Paragraph (3)(e)—Exclusivity 


Comment: 


One comment was received concerning proposed paragraph (3)(e) of 
section D which states that penalty claims under section D shall be the 
exclusive civil remedy for any drawback-related violation of section 
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593A. The commenter was of the opinion that Part 162 or Part 171 of 
the regulations should be revised to include the language of this provi- 
sion. 


Customs response: 


The language in question reflects the terms of the statute (19 U.S.C. 
1593a(c)(5)) and was included in the Appendix for information purpo- 
ses. Customs does not believe that it is necessary to repeat this statutory 
language in the Part 162 or Part 171 regulations. 


Section (F), Paragraph (4)(a)—Contributory Customs Error 
Comment: 


Two comments were received on proposed paragraph(4)(a) of section 
F which sets forth “contributory Customs error” as a mitigating factor. 
This provision states, in pertinent part, that if it is determined that the 
Customs error was the sole cause of the violation, the proposed or as- 
sessed penalty is to be canceled. One commenter stated that the text 
should include examples of Customs errors as the sole cause, the other 
commenter requested clarification on whether Customs will make the 
determination, and both commenters were of the opinion that the al- 
leged violator should have an opportunity to appeal a determination 
that a Customs error was not the sole cause of the violation. 


Customs response: 


One of the factors which may be considered by Customs in mitigation 
of a proposed or assessed penalty claim or final penalty amount is con- 
tributory Customs error. This factor includes misleading or erroneous 
advice given by a Customs official in writing to the alleged violator, but 
this factor may be applied in such a case only if it appears that the al- 
leged violator reasonably relied upon the written information and the 
alleged violator fully and accurately informed Customs of all relevant 
facts. It is the responsibility of the particular Customs official to deter- 
mine whether an error made by Customs was the sole cause of the viola- 
tion. If a party is not satisfied with a decision made by Customs with 
regard to this factor, a supplemental! petition may be filed with the 
Fines, Penalties, and Forfeitures Officer under Part 171. Finally, Cus- 
toms does not believe that examples of Customs errors that are the sole 
cause of a violation should be included in the Appendix text because 
each case is unique and must be decided on its particular facts. 


Section (F), Paragraph (4)(f)—Customs Knowledge 
Comment: 


Two comments were received on proposed paragraph (4)(f) of section 
(F) which sets forth, as a mitigating factor in non-fraud cases, the fact 
that Customs had actual knowledge of a violation and failed, without 
justification, to inform the violator so that it could have taken earlier 
remedial action. One commenter requested clarification on whether 
the alleged violator will be expected to demonstrate that Customs did 
not act and, if so, how the violator can prove that fact. The other com- 
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menter stated that specific guidelines should be provided regarding the 
type of evidence that must be produced to establish that Customs knew 
of the violation but never informed the violator. 

Customs response: 

An alleged violator is responsible for proving by a preponderance of 
the evidence that Customs had actual knowledge of a violation and 
failed, without justification, to inform the violator so that it could have 
taken earlier remedial action. However, if Customs can show that it was 
justified in withholding the information, then this factor will not be 
considered in mitigation of a proposed or assessed penalty. Because each 
case must be decided on its own unique facts, Customs does not believe 
that specific examples of types of evidence should be included here. 


Section (G), Paragraph (1)—Drawback Compliance Program 
Participants In General 


Comment: 


One comment was received concerning the separate treatment af- 
forded drawback compliance program participants under section (G). 
This commenter argued that participants in the drawback compliance 
program should be subject to the same penalties (if not even more se- 
vere penalties) than persons who are not participants in the drawback 
compliance program. The commenter argued that exporters that are 
approved for participation in the drawback compliance program 
should be held to a higher standard of compliance with the drawback 
regulations than the infrequent exporter. 


Customs response: 

The distinction between participants in the drawback compliance 
program and nonparticipants for purposes of assessing penalties for 
false drawback claims must remain in the guidelines because it reflects 
the terms of the statute (19 U.S.C. 1593a(f)) which specifically provides 
both for alternatives to penalties and for a lower penalty level when a 
party has been certified as a participant in the drawback compliance 
program. 

Comment: 


Four commenters expressed concern that the subject of remission or 
mitigation of a monetary penalty incurred under 19 U.S.C. 1593a is not 
found in the proposed regulations themselves but rather appears only 
in proposed Appendix D to Part 171. The commenters were of the opin- 
ion that the status of the Appendix is more closely analogous to “guide- 
lines” and does not rise to the level of a regulation. Three of these 
commenters specifically suggested that the first sentence of Appendix D 


to Part 171, or aslight variation thereof, should be added to the regula- 
tory text. 


Customs response: 


The commenters are correct that a distinction can be made between 
the guidelines in Appendix D to Part 171 and the regulatory texts in 
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Parts 162 and 171, because the guidelines serve primarily to inform the 
general public regarding how Customs officers will carry out their stat- 
utory functions rather than to directly control the actions of the general 
public. However, Customs does not agree that the general language con- 
cerning remission or mitigation of a penalty under 19 U.S.C. 1593a at 
the beginning of Appendix D should be added to the regulatory text. 
Customs has included similar language involving remission or mitiga- 
tion of a penalty in Appendix A to Part 171 (guidelines for disposition of 
violations of 19 U.S.C. 1497) and in Appendix B to Part 171 (revised pen- 
alty guidelines under 19 U.S.C. 1592). Customs believes that it is unnec- 
essary to repeat in the regulatory text that which is already clearly and 
adequately stated in the guidelines and in the applicable statute. 


C. PART 191 


Section 191.194(e)(1)(ti)—Certification Removal for Noncompliance 
Comment: 


One comment was received on proposed § 191.194(e)(1)(ii) which 
sets forth, as a ground for removal of a participant from the drawback 
compliance program, the failure to remain in compliance with the Cus- 
toms laws and regulations. The commenter requested clarification re- 
garding who within Customs is empowered to remove a program 
participant from the drawback compliance program. In addition, the 
commenter asked whether a party will be removed from the drawback 
compliance program if the party notifies Customs of a violation 
through a prior disclosure. 

Customs response: 


The initial decision to remove a program participant from the draw- 
back compliance program will be made by the appropriate Customs 
drawback office, and that decision may be appealed to the Office of 
Trade Programs at Headquarters. The eight drawback offices are lo- 
cated in Boston, MA; New York, N.Y.; Miami, FL; New Orleans, LA; 
Houston, TX; Long Beach, CA; Chicago, IL; and San Francisco, CA. It is 
the position of Customs that a party will not automatically be removed 
from the drawback compliance program for disclosing the circum- 
stances of a violation by means of a prior disclosure. However, it always 
remains within the discretion of Customs to determine whether the cir- 
cumstances of a particular violation warrant removal of a party from 
the drawback compliance program. 


Section 191.194(e)(1)(iv)—Certification Removal for Felony or 
Misdemeanor 


Comment: 


One comment was received on proposed § 191.194(e)(1)(iv) concern- 
ing removal of a participant from the drawback compliance program 
due to conviction of any felony or where the program participant has 
committed acts which would constitute a misdemeanor or felony in- 
volving theft, smuggling, or any theft-connected crime. The commenter 
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requested that the regulation state which Customs official is empow- 
ered to make a determination that a program participant should be re- 
moved under this provision. It was the opinion of the commenter that 
the language of this provision is vague and does not afford the partici- 
pant any due process. The commenter suggested either deleting the lan- 
guage or changing the language of this provision to read as follows: 
“The program participant is convicted of any felony or convicted of any 
misdemeanor involving theft, smuggling, or any theft-connected 
crime. 


Customs response: 


As indicated in the previous comment response, the appropriate 
drawback office is initially responsible for determining whether a par- 
ticipant should be removed from the drawback compliance program, 
but Customs does not believe that it is necessary to specify this in the 
regulatory text. Customs does not believe that the language of this pro- 
vision should be changed as specifically proposed by this commenter. To 
require that a part icip ant be convicted of a felony or any misdemeanor 
involving theft, smuggling, or any theft -connected crime before remov- 


al from the draw back compliance program would be inconsistent with 


sound adn rative practice, particularly in cases where there is an 
impact on th 1uU 


’ — , , Tr ey 
Section 191.194 3 tffect of Removal 
Comment: 


With regard to proposed § 191.194(e)(3) which concerns the effect of 
removal of certification for participation in the drawback compliance 
program, one commenter asked whether removal from the drawback 
compliance program automatically revokes the participant’s other 
drawback privileges (that is, accelerated payment and waiver of prior 
notice). 


es 
Customs response: 


Pursuant to § 191.195 of the Customs Regulations (19 CFR 191.195), 
a party may make a combined application for certification in the draw- 
back compliance program and for waiver of prior notice of intent to ex- 
port and/or approval of accelerated payment of drawback. The basic 
purpose behind applying for certification for participation in the draw- 
back compliance program is fundamentally different from the purpose 
served by applying for waiver of prior notice of intent to export and/or 
approv al of accelerated payment of drawback. Accordingly, a party who 
is removed from the drawback compliance program will not automati- 
cally also lose a waiver of prior notice or accelerated payment of draw- 
back privilege. However, the factual basis for removal from the 
drawback compliance program could also form the basis for a separate 
action to revoke the waiver of prior notice or accelerated payment privi- 
lege. 
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Comment: 

One comment was received on that portion of proposed 
§ 191.194(e)(3) that provides that the removal of certification shall be 
effective immediately in cases of willfulness on the part of the program 
participant or when required by public health, interest, or safety. The 
commenter pointed out that there is no definition of “willfulness” in 
Part 191 nor any indication of what party will make that determina- 
tion. The commenter also suggested removing the language in this pro- 
vision which refers to the “public health, interest, or safety.” 


Customs response: 


Customs believes that the language in question should remain un- 
changed. As stated in the background portion of the Notice of Proposed 
Rulemaking, the language in question was taken from the provisions of 
the Administrative Procedure Act (see 5 U.S.C. 558(c)). Customs be- 
lieves that it would be inappropriate to attempt to define in these regu- 
lations terms that are of such general application and not limited to 
drawback penalty concepts. Customs is responsible for determining 
whether the particular behavior of a program participant rises to the 
level of willfulness and whether this behavior warrants removal from 
the program. 


D. MISCELLANEOUS COMMENTS 
Comment: 


One commenter noted that there is no reference to a time limitation 
for the issuance of penalties or the recovery of the loss of revenue in the 
proposed regulations. The commenter also suggested that the proposed 
regulations be amended to include the context of 19 U.S.C. 1621 which 
covers the time period in which Customs may commence a suit or action 
in the case of an alleged violation under 19 U.S.C. 1592 or 15938a. 
Customs response: 

Under 19 U.S.C. 1621, Customs is forever barred from recovering a 
penalty under 19 U.S.C. 1593a unless Customs commences an appropri- 
ate suit or action within five years from the date of discovery of the al- 
leged violation if the violation resulted from fraud or within five years 
from the date the alleged violation was committed if the violation re- 
sulted from negligence. Customs does not believe that the regulations 
should be amended to include the provisions of 19 U.S.C. 1621 because 
that statute references 19 U.S.C. 1593a and is clear and unambiguous. 
There is no reason to repeat those statute of limitations provisions in 
the regulations. 

Comment: 


Three commenters noted that in the Background section of the No- 
tice of Proposed Rulemaking there was a reference to an “automated 
drawback selectivity program.” The commenters stated that there are 
differences of opinion between the trade and Customs concerning ex- 
actly what selectivity is and how it is to be determined and implemen- 
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ted. For purposes of uniformity and certainty of application, the 
commenters requested that the term “Drawback Selectivity Program” 
be addressed in the regulations. 


Customs response: 


The issue of drawback selectivity as it relates to penalties for false 
drawback claims was addressed in T.D. 98-88 which was published in 
the CUSTOMS BULLETIN on November 25, 1998 (32 Cust. Bull. 47), pur- 
suant to section 622(b) of the Mod Act as discussed above. In T.D. 98-88, 
Customs gave notice to the public that on August 29, 1998, Customs im- 
plemented, on a nationwide operational basis, an automated drawback 
selectivity program. This criteria-based selectivity program automates 
the previously manual, labor-intensive processing of drawback claims. 
The automated drawback selectivity program is significant because it 
will result in more efficient processing of drawback data and will move 
Customs one step closer to paperless processing of drawback claims. As 
a consequence of implementation of the drawback selectivity program 
and publication of T.D. 98-88, any person who files a false drawback 
claim on and after November 25, 1998, will become potentially liable 
for a monetary penalty under 19 U.S.C. 1593a. However, T.D. 98-88 fur- 
ther stated that, until such time as final regulations implementing the 
provisions of 19 U.S.C. 1593a are in effect, Customs does not intend to 
issue a penalty notice or take any other action authorized by 19 U.S.C. 
1593a. With regard to the question of how selectivity will be implement- 


ed by Customs, the criteria used in the cargo selectivity process is based 
upon internal Customs enforcement policy and therefore is not an ap- 
propriate subject for this document. 


Comment: 


One commenter requested advice regarding the effective date of the 
final rule. 


Customs response: 


The regulatory changes adopted in this final rule are effective on the 
date set forth under the Effective Date caption in the preamble of this 
document, and that date is the date on which Customs will commence 
actions authorized by 19 U.S.C. 1593a (see the discussion of T.D. 98-88 
in the preceding comment response). 


Comment: 


One commenter requested examples of what would be considered a 
negligent violation and a fraudulent violation for purposes of assessing 
a penalty under 19 U.S.C. 1593a. 


Customs response: 


In general, fraudulent and negligent violations are determined on a 
case-by-case basis depending upon the facts of the particular case. An 
example of a negligent violation for purposes of 19 U.S.C. 1593a is as fol- 
lows: An importer makes a claim for drawback under 19 US.C. 
1313(j)(2) (substitution unused merchandise drawback) for concen- 
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trated orange juice. The importer makes no effort to determine if the 
concentrated orange juice which is exported is commercially inter- 
changeable with the concentrated orange juice that was imported as re- 
quired by law and, in fact, the exported and imported juices are not 
commercially interchangeable. 

An example of a fraudulent violation for purposes of 19 U.S.C. 1593a 
is as follows: A person makes a false drawback claim asserting that cer- 
tain drawback eligible merchandise was exported from the United Sta- 
tes. In connection with this claim, the claimant submits fabricated bills 
of lading or other documents of exportation. In actuality, the claimant 
knows that the merchandise was never exported from the United 
States. 

Comment: 

With reference to the use of the term “a person” in the proposed draw- 
back penalty regulations, one commenter requested clarification on 
when that term refers to a drawback claimant, a drawback broker or a 
drawback consultant, and when the term refers to a combination of 
these three persons. 


Customs response: 

For purposes of drawback, a “person” or “party” is considered to in- 
clude any person or company who is involved in providing data on 
which a drawback claim may be based or who is the drawback claimant. 
This would include importers, intermediary parties, drawback claim- 
ants, and agents such as drawback brokers and drawback consultants. 
Therefore, any party that provides information or documentation to 
one who intends to file a drawback claim may be subject to the draw- 
back penalty provisions. 


Comment: 


One commenter believed that a minimum penalty amount of $100 
should be established for all willful and negligent violations under 
19 U.S.C. 1593a in order for the amount of the penalty to have any real 
deterrent effect and in order to be more cost-effective. 


Customs response: 

Rather than setting forth specific penalty amounts, the drawback 
statute provides for the assessment of monetary penalties in amounts 
not to exceed a specific percentage of the actual or potential loss of reve- 
nue, with the applicable percentage depending on the level of culpabili- 
ty, whether there have been prior violations involving the same issue, 
and whether the violator is a participant in the drawback compliance 
program. The guidelines for mitigation of a drawback penalty are gen- 
eral in nature and are intended to give Customs discretion in granting 
relief from a penalty below the statutory maximum amount in those 
cases where Customs deems that it is appropriate. Those guidelines 
were modeled on the 19 U.S.C. 1592 mitigation guidelines, and since the 
19 U.S.C. 1592 mitigation guidelines do not provide for a minimum pen- 
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alty amount for fraud, gross negligence or negligence cases, a minimum 
penalty amount was not included in the mitigation guidelines for 19 
U.S.C. 1593a purposes. Customs would prefer to be able to automate 
non-serious penalties (penalties less than $1,000) by simply issuing a 
bill to the violator, so that the imposition and collection of a small penal- 
ty amount would be more cost-effective, but Customs does not have au- 
thority to take such action under the current statutory framework. 


CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments as set forth above, and after further review of this mat- 
ter, Customs believes that the proposed regulatory amendments should 
be adopted as a final rule with certain changes thereto as discussed 
above and as set forth below. In addition, a number of minor changes 
have been made in the regulatory texts to conform to statutory lan- 
guage and to reflect plain language principles. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

For the reasons set forth above and because the amendments closely 
follow legislative direction, pursuant to the provisions of the Regulato- 
ry Flexibility Act (5 U.S.C. 601, et seq.), it is certified that the amend- 
ments will not have a significant economic impact on a substantial 
number of small entities. Accordingly, the amendments are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
Further, this document does not meet the criteria for a “significant reg- 
ulatory action” as specified in E.O. 12866. 


LIsT OF SUBJECTS 
19 CFR Part 162 


Customs duties and inspection; Law enforcement; Penalties; Sei- 
zures and forfeitures. 


19 CFR Part 171 


Administrative practice and procedure; Customs duties and inspec- 
tion; Law enforcement; Penalties; Seizures and forfeitures. 


19 CFR Part 191 
Administrative practice and procedure; Customs duties and inspec- 
tion; Drawback. 
AMENDMENTS TO THE REGULATIONS 
For the reasons stated in the preamble, Parts 162, 171 and 191 of the 


Customs Regulations (19 CFR Parts 162, 171 and 191) are amended as 
set forth below: 
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PART 162—RECORDKEEPING, 
INSPECTION, SEARCH, AND SEIZURE 
1. The general authority citation for Part 162 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1592, 1593a, 1624. 


* * * * 


2. In § 162.71, paragraphs (b) through (e) are redesignated as para- 
graphs (d) through (g), the heading for paragraph (a) is revised, and new 
paragraphs (b) and (c) are added, to read as follows: 

§ 162.71 Definitions. 


* * * 


(a) Loss of duties under section 592. * * * 

(b) Loss of revenue under section 593A. When used in § 162.73a, the 
term “loss of revenue” means the amount of drawback (see § 191.2(i) of 
this chapter) that is claimed and to which the claimant is not entitled 
and includes both actual and potential loss of revenue. 

(1) Actual loss of revenue. When used in §§ 162.73a, 162.74, 162.77a 
and 162.79b, the term “actual loss of revenue” means the amount of 
drawback (see § 191.2(i) of this chapter) that is claimed and has been 
paid to the claimant and to which the claimant is not entitled. 

(2) Potential loss of revenue. When used in § 162.77a, the term “poten- 
tial loss of revenue” means the amount of drawback (see § 191.2(i) of 
this chapter) that is claimed and has not been paid to the claimant and 
to which the claimant is not entitled. 

(c) Repetitive violation. When used in § 162.73a to describe a viola- 
tion, “repetitive” has reference to a violation by a person that involves 
the same issue as a prior violation by that person. 

* * * tk ok * 

3. A new § 162.73a is added to read as follows: 

§ 162.73a Penalties under section 593A, Tariff Act of 1930, as 
amended. 

(a) Maximum penalty without prior disclosure for a drawback com- 
pliance program nonparticipant. If the person concerned has not made 
a prior disclosure as provided in § 162.74 and has not been certified as a 
participant in the drawback compliance program under part 191 of this 
chapter, the monetary penalty under section 593A, Tariff Act of 1930, as 
amended (19 U.S.C. 1593a), cannot exceed: 

(1) For fraudulent violations, three times the loss of revenue; and 

(2) For negligent violations, 

(i) 20 percent of the loss of revenue for the first violation, 

(ii) 50 percent of the loss of revenue for the first repetitive violation, 
or 

(iii) One times the loss of revenue for the second and each subsequent 
repetitive violation. 

(b) Maximum penalty without prior disclosure for a drawback com- 
pliance program participant—(1) General. If the person concerned has 
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not made a prior disclosure as provided in § 162.74 and has been certi- 
fied as a participant in, and is generally in compliance with the proce- 
dures and requirements of, the draw back compliance program provided 
for in part 191 of this chapter, the monetary penalty or other sanction 
under section 593A, Tariff Act of 1930, as amended (19 U.S.C. 1593a), 
cannot exceed: 

i) For fraudulent violations, three times the loss of revenue; anc 

(ii) For negligent violations, 

A) Issuance of a written notice of a violation (warning letter) f 
first violation and for any other violation that is not repetitive or that is 
repetitive but does not occur within three years from the date of the 
violation of which it is repetitive, 

(B) 20 percent of the loss of revenue for the first re peti itive violation 
that occurs within three years from the date of the violation of ‘which it 
is repetitive, 

(C) 50 percent of the loss of revenue for the second repetitive violation 
that occurs within three years from the date of the first of two violations 
of which it is repetitive, or 

(D) One times the loss of revenue for the third and each suk 


Liu aliU 


nae en 
repetitive violation that occurs within three years from the date of the 
first of three or more violations of which it is repetitive. 

(2) Notice of violation and required ie ee to notice- 
issued by Customs under paragraph (b)(1)(ii)(A) will: 


A) State that the person conce sa has violated sectio1 

(B) Explain the nature of the violation; and 

C) Warn the person concerned that snore v iolat ions of section 593A 
may result in the imposition of monetary penalties. The notice will also 
warn the person concerned that chit violations may result in re- 
moval of certification under the drawback compliance program pro- 
vided for in part 191 of this chapter until the person takes corrective 
action that is satisfactory to Customs. 

ii) Within 30 days from the date of mailing of the notice issued under 
paragraph (b)(1)(ii)(A): 

(A) The person concerned must notify Customs in writing of the steps 
that have been taken to prevent a recurrence of the violation; or 

(B) If the person concerned believes that no violation took place, he 
may advise Customs in writing of the basis for that position. If Customs 
agrees on further review that no violation in fact took place, Customs 
will in writing advise the person concerned and rescind the notice of 
violation. If on further review Customs remains of the opinion that the 
violation took place as alleged in the notice of violation, Customs will 
issue a written affirmation of the notice of violation advising the person 
concerned that the notice requirement of paragraph (b)(2)(ii)(A) re- 
mains applicable and must be complied with either within the remain- 
der of the prescribed 30-day period or within 15 days after issuance of 
the written affirmation, whichever period is longer. 
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(c) Maximum penalty with prior disclosure. If the person concerned 
has made a prior disclosure as provided in § 162.74, whether or not such 
person has been certified as a participant in the drawback compliance 
program under part 191 of this chapter, the monetary penalty under 
section 593A, Tariff Act of 1930, as amended (19 U.S.C. 1593a), cannot 
exceed: 

1) For fraudulent violations, one times the loss of revenue; and 

(2) For negligent violations, an amount equal to the interest accruing 
on the actual loss of revenue during the period from the date of overpay- 
ment of the claim to the date on which the person concerned tenders the 
amount of the overpayment based on the prevailing rate of interest un- 
der 26 U.S.C. 6621. 

4.In § 162.74: 

a. In paragraph (a)(1), the first sentence is amended by adding after 
“fees” the words “or actual loss of revenue”; 

b. In paragraph (c), the heading and the first, second, eleventh, and 
twelfth sentences are amended by adding after “and fees” the words “or 
actual loss of revenue”; and 

c. Also in paragraph (c), the fourth, seventh, and ninth sentences are 
amended by removing the words “or fees” wherever they appear and 
adding, in their place, the words “and fees or actual loss of revenue”. 

5. A new § 162.77a is added to read as follows: 


§ 162.77a Prepenalty notice for violation of section 593A, 


Tariff Act of 1930, as amended. 


(a) When required. If the appropriate Customs field officer has rea- 
sonable cause to believe that a violation of section 593A, Tariff Act of 
1930, as amended (19 U.S.C. 1593a) has occurred, and determines that 
further proceedings are warranted, the officer will issue to the person 
concerned a notice of intent to issue a claim for a monetary penalty. 

(b) Contents—(1) Facts of violation. The prepenalty notice will: 

(i) Identify the drawback claim; 

(ii) Set forth the details relating to the seeking, inducing, or affecting, 
or the attempted seeking, inducing, or affecting, or the aiding or procur- 
ing of, the drawback claim; 

(iii) Specify all laws and regulations allegedly violated; 

(iv) Disclose all the material facts which establish the alleged viola- 
tion; 

(v) State whether the alleged violation occurred as a result of fraud or 
negligence; and 

(vi) State the estimated actual or potential loss of revenue due to the 
drawback claim and, taking into account all circumstances, the amount 
of the proposed monetary penalty. 

(2) Right to make presentations. The prepenalty notice also will in- 
form the person of his right to make an oral and a written presentation 
within 30 days of mailing of the notice (or such shorter period as may be 
prescribed under § 162.78) as to why a claim for a monetary penalty 
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should not be issued or, if issued, why it should be in a lesser amount 
than proposed. 

(c) Exceptions. A prepenalty notice will not be issued for a violation of 
19 U.S.C. 1593a if the amount of the proposed monetary penalty is 
$1,000 or less. 

(d) Prior approval. If an alleged violation of 19 U.S.C. 1593a occurred 
as a result of fraud, a prepenalty notice will not be issued without prior 
approval by Customs Headquarters. 

6. Section 162.79a is amended by removing the references 
: or § 162.77(b)(1)” and adding, in their place 
7 (1), § 162.77(b)(1) or § 162.77a(b)(1) and (b)(2)” 

tion 162.79b is revised to read as follows: 


§ 162.79b Recovery of actual loss of duties, taxes and fees or 
actual loss of revenue. 

Whether or not a monetary penalty is assessed under this subpart, 
the appropriate Customs field officer will require the deposit of any ac- 
tual loss of duties, taxes and fees resulting from a violation of section 
592, Tariff Act of 1930, as amended (19 U.S.C. 1592) or any actual loss of 
revenue resulting from a violation of section 593A, Tariff Act of 1930, as 
amended (19 U.S.C. 1593a), notwithstanding that the liquidation of the 
entry to which the loss is attributable has become final. If a person is 
liable for the payment of actual loss of duties, taxes and fees or actual 
loss of revenue in any case in which a monetary penalty is not assessed 
or a written notification of claim of monetary penalty is not issued, the 
port director will issue a written notice to the person of the liability for 
the actual loss of duties, taxes and fees or actual loss of revenue. The no- 
tice will identify the merchandise and entries involved, state the loss of 
duties, taxes and fees or loss of revenue and how it was calculated, and 
require the person to deposit or arrange for payment of the duties, taxes 
and fees or revenue within 30 days from the date of the notice. Any de- 
termination of actual loss of duties, taxes and fees or actual! loss of reve- 
nue under this section is subject to review upon written application to 
the Commissioner of Customs. 


PART 171—FINES, PENALTIES, AND FORFEITURES 

1. The authority citation for Part 171 is revised to read in part as 
follows: 
Authority: 19 U.S.C. 66, 1592, 1593a, 1618, 1624. * * * 

2. Section 171.31a is revised to read as follows: 
§171.3la Written decisions. 

If a petition for relief relates to a violation of section 592, 593A or 641, 
Tariff Act of 1930, as amended (19 U.S.C. 1592, 19 U.S.C. 1593a or 19 
U.S.C. 1641), the petitioner will be provided with a written statement 


setting forth the decision on the matter and the findings of fact and con- 
clusions of law upon which the decision is based. 


3. Part 171 is amended by adding a new Appendix D to read as follows: 
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APPENDIX D TO PART 171—GUIDELINES FOR THE IMPOSITION AND 
MITIGATION OF PENALTIES FOR VIOLATIONS OF 19 U.S.C. 1593A 


A monetary penalty incurred under section 593A, Tariff Act of 1930, 
as amended (19 U.S.C. 1593a; hereinafter referred to as section 593A), 
may be remitted or mitigated under section 618, Tariff Act of 1930, as 
amended (19 U.S.C. 1618; hereinafter referred to as section 618), if it is 
determined that there exist such mitigating circumstances as to justify 
remission or mitigation. The guidelines below will be used by Customs 
in arriving at a just and reasonable assessment and disposition of liabil- 
ities arising under section 593A within the stated limitations. It is in- 
tended that these guidelines will be applied by Customs officers in 
prepenalty proceedings, in determining the monetary penalty assessed 
in the penalty notice, and in arriving at a final penalty disposition. The 
assessed or mitigated penalty amount set forth in Customs administra- 
tive disposition determined in accordance with these guidelines does 
not limit the penalty amount which the Government may seek in bring- 


ng a civil enforcement action pursuant to 19 U.S.C. 15938a(i). 


A) VIOLATIONS OF SECTION 593A 


A violation of section 593A occurs when a person, through fraud or 
negligence, seeks, induces, or affects, or attempts to seek, induce, or af- 
fect, the payment or credit to that person or others of any drawback 
claim by means of any document, written or oral statement, or electron- 
ically transmitted data or information, or act which is material and 


false, or any omission which is material, or aids or abets any other per- 


son in the foregoing violation. There is no violation if the falsity is due 
solely to clerical error or mistake of fact unless the error or mistake is 
part of a pattern of negligent conduct. Also, the mere nonintentional 
repetition by an electronic system of an initial clerical error will not 
constitute a pattern of negligent conduct. Nevertheless, if Customs has 
drawn the person’s attention to the nonintentional repetition by an 
electronic system of an initial clerical error, subsequent failure to cor- 
rect the error could constitute a violation of section 593A. 


B) DEGREES OF CULPABILITY 

There are two degrees of culpability under section 593A: negligence 
and fraud. 

(1) Negligence. A violation is determined to be negligent if it results 
from an act or acts (of commission or omission) done with actual know]l- 
edge of, or wanton disregard for, the relevant facts and with indifference 
to, or disregard for, the offender’s obligations under the statute or done 
through the failure to exercise the degree of reasonable care and compe- 
tence expected from a person in the same circumstances in ascertaining 
the facts or in drawing inferences from those facts, in ascertaining the 
offender’s obligations under the statute, or in communicating informa- 
tion so that it may be understood by the recipient. As a general rule, a 
violation is determined to be negligent if it results from the offender’s 
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failure to exercise reasonable care and competence to ensure that a 
statement made is correct. 

(2) Fraud. A violation is determined to be fraudulent if the material 
false statement, omission or act in connection with the transaction was 
committed (or omitted) knowingly, i.e., was done voluntarily and inten- 
tionally, as established by clear and convincing evidence. 


(C) ASSESSMENT OF PENALTIES 


(1) Issuance of Prepenalty Notice. As provided in § 162.77a of the Cus- 
toms Regulations (19 CFR 162.77a), if Customs has reasonable cause to 
believe that a violation of section 593A has occurred and determines 
that further proceedings are warranted, a notice of intent to issue a 
claim for a monetary penalty will be issued to the person concerned. In 
issuing such prepenalty notice, the appropriate Customs field officer 
will make a tentative determination of the degree of culpability and the 
amount of the proposed claim. A prepenalty notice will not be issued if 
the claim does not exceed $1,000. 

(2) Issuance of Penalty Notice. After considering representations, if 
any, made by the person concerned pursuant to the notice issued under 
paragraph (C)(1), the appropriate Customs field officer will determine 
whether any violation described in section (A) has occurred. If a notice 
was issued under paragraph (C)(1) and the appropriate Customs field 
officer determines that there was no violation, Customs will promptly 
issue a written statement of the determination to the person to whom 
the notice was sent. If the appropriate Customs field officer determines 
that there was a violation, Customs will issue a written penalty claim to 
the person concerned. The written penalty claim will specify all 
changes in the information provided in the prepenalty notice issued un- 
der paragraph (C)(1). The person to whom the penalty notice is issued 
will have a reasonable opportunity under section 618 to make represen- 
tations, both oral and written, seeking remission or mitigation of the 
monetary penalty. At the conclusion of any proceeding under section 
618, Customs will provide to the person concerned a written statement 
which sets forth the final determination and the findings of fact and 
conclusions of law on which such determination is based. 


(D) MAXIMUM PENALTIES 

(1) Fraud. In the case of a fraudulent violation of section 593A, the 
monetary penalty will be in an amount not to exceed 3 times the actual 
or potential loss of revenue. 

(2) Negligence. 

(a) In General. In the case of a negligent violation of section 593A, the 
monetary penalty will be in an amount not to exceed 20 percent of the 
actual or potential loss of revenue for the first violation. 

(b) Repetitive Violations. For the first negligent violation that is re- 
petitive (i.e., involves the same issue and the same violator), the penalty 
will be in an amount not to exceed 50 percent of the actual or potential 
loss of revenue. The penalty for a second and each subsequent repetitive 
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negligent violation will be in an amount not to exceed the actual or po- 
tential loss of revenue. 

(3) Prior Disclosure. 

(a) In General. Subject to paragraph (D)(3)(b), if the person con- 
cerned discloses the circumstances of a violation of section 593A before, 
or without knowledge of the commencement of, a formal investigation 
of such violation, the monetary penalty assessed under this Appendix 
will not exceed: 

(i) In the case of fraud, an amount equal to the actual or potential rev- 
enue of which the United States is or may be deprived as a result of over- 
payment of the claim; or 

(ii) If the violation resulted from negligence, an amount equal to the 
interest computed on the basis of the prevailing rate of interest applied 
under 26 U.S.C. 6621 on the amount of actual revenue of which the 
United States is or may be deprived during the period that begins on the 
date of overpayment of the claim and ends on the date on which the per- 
son concerned tenders the amount of the overpayment. 

(b) Condition Affecting Penalty Limitations. The limitations in para- 
graph (D)(3)(a) on the amount of the monetary penalty to be assessed 
apply only if the person concerned tenders the amount of the overpay- 
ment made on the claim either at the time of the disclosure or within 30 
days (or such longer period as Customs may provide) from the date of 
notice by Customs of its calculation of the amount of overpayment. 

(c) Burden of Proof. The person asserting lack of knowledge of the 
commencement of a formal investigation has the burden of proof in es- 
tablishing such lack of knowledge. 

(d) Commencement of Investigation. For purposes of this Appendix, a 
formal investigation of a violation is considered to be commenced with 
regard to the disclosing party, and with regard to the disclosed informa- 
tion, on the date recorded in writing by Customs as the date on which 
facts and circumstances were discovered which caused Customs to be- 
lieve that a possibility of a violation of section 593A existed. 

(e) Exclusivity. Penalty claims under section D will be the exclusive 
civil remedy for any drawback-related violation of section 593A. 

(E) DEPRIVATION OF LAWFUL REVENUE 

Notwithstanding section 514, Tariff Act of 1930, as amended (19 
U.S.C. 1514), ifthe United States has been deprived of lawful duties and 
taxes resulting from a violation of section 593A, Customs will require 
that such duties and taxes be restored whether or not a monetary penal- 
ty is assessed. 

(F) FINAL DISPOSITION OF PENALTY CASES WHEN THE DRAWBACK CLAIMANT 


Is NOT A CERTIFIED PARTICIPANT IN THE DRAWBACK COMPLIANCE PRO- 
GRAM 


(1) In General. Customs will consider all information in the petition 
and all available evidence, taking into account any mitigating, aggra- 
vating, and extraordinary factors, in determining the final assessed pe- 
nalty. All factors considered should be stated in the decision. 
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2) Penalty Disposition When There Has Been No Prior Disclosure. 

a) Nonrepetitive Negligent Violation. The final penalty disposition 
will be in an ame unt anging from a minimum of 10 percent of the actu- 
al or pote 
or potential Nine of revenue. 

(b) Repetitive Negligent Violation 

(i) First — e Negligent Violation. The final penalty disposition 
will be in amount ran ging from a minimum of 25 percent of the actu- 
al or potential loss of revenue to a maximum of 50 percent of the actual 
or pote ntial i ss of revenue. 

ii) Second and Each Subsequent Repetitive Negligent Violation. The 
final eae disposition will be in an amount ranging from a minimum 
of 50 percent of the actual or potential loss of revenue to a maximum of 
100 percent of the actual or potential loss of revenue. 

(c) Fraudulent Violation. The final penalty disposition will be in an 
amount ranging from a minimum of 1.5 times the actual or potential 
loss of revenue to a maximum of 3 times the actual or potential loss of 


revenue. 


1 


3) Penalty Disposition When There Has Been a Prior Disclosure. 

a) Negligent Violation. The final penalty disposition will be in an 
amount equal to the interest determined in accordance with paragraph 
D)(3)(a)( 

b) Fraudulent Violation. The final penalty disposition will be in an 
amount equal to 100 percent of the actual or potential loss of revenue. 

4) Mitigating Factors. The following factors will be considered in 
mitigation of the proposed or assessed penalty claim or final penalty 
amount, provided that the case record sufficiently establishes their ex- 
istence. The list is not exclusive. 


a) Contributory Customs Error. This factor includes misleading or 


erroneol 


a Customs official in writing to the alleged 
violator, but this factor may be applied in such a case only if it appears 
that the alleged violator reasonably relied upon the written informa- 
tion and the alleged violator fully and accurately informed Customs of 
all relevant facts. The concept of comparative negligence may be uti- 
lized in determining the weight to be assigned to this factor. If the Cus- 
toms error contributed to the violation, but the alleged violator is also 
culpable, the Customs error is to be considered as a mitigating factor. If 
it is determined that the Customs error was the sole cause of the viola- 
tion, the proposed or assessed penalty is to be cancelled. 

(b) Cooperation with the Investigation. To obtain the benefits of this 
factor, the alleged violator must exhibit cooperation beyond that ex- 
pected from a person under investigation for a Customs violation. An 
example of the cooperation contemplated includes assisting Customs 
officers to an unusual degree in auditing the books and records of the 
alleged violator (e.g., incurring extraordinary expenses in providing 
computer runs solely for submission to Customs to assist the agency in 
cases involving an unusually large number of entries and/or complex 
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issues). Another example consists of assisting Customs in obtaining 
additional information relating to the subject violation or other viola- 
tions. Merely providing the books and records of the alleged violator 
may not be considered cooperation justifying mitigation inasmuch as 
Customs has the right to examine an importer’s books and records pur- 
suant to 19 U.S.C. 1508-1509. 

(c) Immediate Remedial Action. This factor includes the payment of 
the actual loss of revenue prior to the issuance of a penalty notice and 
within 30 days after Customs notifies the alleged violator of the actual 
loss of revenue attributable to the violation. In appropriate cases, 
where the alleged violator provides evidence that, immediately after 
learning of the violation, substantial remedial action was taken to cor- 
rect organizational or procedural defects, immediate remedial action 
may be granted as a mitigating factor. Customs encourages immediate 
remedial action to ensure against future incidents of non-compliance. 

(d) Prior Good Record. Prior good record is a factor only if the alleged 
violator is able to demonstrate a consistent pattern of filing drawback 
claims without violation of section 593A, or any other statute prohibit- 
ing the making or filing of a false statement or document in connection 
with a drawback claim. This factor will not be considered in alleged 
fraudulent violations of section 593A. 

(e) Inability to Pay the Customs Penalty. The party claiming the exis- 
tence of this factor must present documentary evidence in support 
thereof, including copies of income tax returns for the previous 3 years 
and an audited financial statement for the most recent fiscal quarter. In 
certain cases, Customs may waive the production of an audited finan- 
cial statement or may request alternative or additional financial data in 
order to facilitate an analysis of a claim of inability to pay (e.g., ex- 
amination of the financial records of a foreign entity related to the US. 
company claiming inability to pay). In addition, the alleged violator 
must present information reflecting ownership and related domestic 
and foreign parties and must provide information reflecting its current 
financial condition, including books and records of account, bank state- 
ments, other tax records (for example, sales tax returns) and a list of as- 
sets with current values; if the alleged violator is a closely held 
corporation, similar current financial information must be provided on 
the shareholders, wherever they are located. 

(f) Customs Knowledge. This factor may be used in non-fraud cases 
(which also are not the subject of a criminal investigation) if it is deter- 
mined that Customs had actual knowledge of a violation and failed, 
without justification, to inform the violator so that it could have taken 
earlier remedial action. This factor is not applicable when a substantial 
delay in the investigation is attributable to the alleged violator. 

(5) Aggravating Factors. Certain factors may be determined to be ag- 
gravating factors in calculating the amount of the proposed or assessed 
penalty claim or the amount of the final administrative penalty. The 
presence of one or more aggravating factors may not be used to raise the 
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level of culpability attributable to the alleged violations, but may be 
used to offset the presence of mitigating factors. The following factors 
will be considered “aggravating factors”, provided that the case record 
sufficiently establishes their existence. The list is not exclusive. 

(a) Obstructing an investigation or audit. 

(b) Withholding evidence. 

(c) Providing misleading information concerning the violation. 

(d) Prior substantive violations of section 593A for which a final ad- 
ministrative finding of culpability has been made. 

(e) Failure to comply with a Customs summons or lawful demand for 
records. 


(G) DRAWBACK COMPLIANCE PROGRAM PARTICIPANTS 


(1) In General. Special alternative procedures and penalty assess- 
ment standards apply in the case of negligent violations of section 593A 
committed by persons who are certified as participants in the Customs 
drawback compliance program and who are generally in compliance 
with the procedures and requirements of that program. Provisions re- 
garding the operation of the drawback compliance program are set 
forth in part 191 of the Customs Regulations (19 CFR part 191). 

(2) Alternatives to Penalties. When a participant described in para- 
graph (G)(1) commits a violation of section 593A, in the absence of 
fraud or repeated violations and in lieu of a monetary penalty, Customs 
will issue a written notice of the violation (warning letter). 

(a) Contents of Notice. The notice will: 

(i) State that the person has violated section 593A; 

(ii) Explain the nature of the violation; and 

(iii) Warn the person that future violations of section 593A may result 
in the imposition of monetary penalties and that repetitive violations 
may result in removal of certification under the drawback compliance 
program until the person takes corrective action that is satisfactory to 
Customs. 

(b) Response to Notice. Within 30 days from the date of mailing of the 
written notice, the person must notify Customs in writing of the steps 
that have been taken to prevent a recurrence of the violation unless the 
person establishes to the satisfaction of Customs that no violation took 
place (see § 162.73a(b)(2)(ii) of the Customs Regulations, 19 CFR 
162.73a(b)(2)(ii)). If the person fails to provide the required notification 
in a timely manner, any penalty assessed for a repetitive violation under 
paragraph (G)(3) will not be subject to mitigation under this Appendix. 

(3) Repetitive Violations. 

(a) In General. A person who has been issued a written notice under 
paragraph (G)(2) and who subsequently commits a negligent violation 
that is repetitive (i.e., involves the same issue), and any other person 
who is a participant described in paragraph (G)(1) and who commits a 
repetitive negligent violation, is subject to one of the following mone- 
tary penalties: 
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(i) An amount not to exceed 20 percent of the loss of revenue for the 
first repetitive violation that occurs within three years from the date of 
the violation of which it is repetitive; 

(ii) An amount not to exceed 50 percent of the loss of revenue for the 
second repetitive violation that occurs within three years from the date 
of the first of two violations of which it is repetitive; and 

(iii) An amount not to exceed 100 percent of the loss of revenue for the 
third and each subsequent repetitive violation that occurs within three 
years from the date of the first of three or more violations of which it is 
repetitive. 

(b) Repetitive Violations Outside 3-year Period. If a participant de- 
scribed in paragraph (G)(1) commits a negligent violation that is repeti- 
tive but that did not occur within 3 years of the violation of which it is 
repetitive, the new violation will be treated as a first violation for which 
a written notice will be issued in accordance with paragraph (G)(2), and 
each repetitive violation subsequent to that violation that occurs with- 
in any 3-year period described in paragraph (G)(3)(a) will result in the 
assessment of the applicable monetary penalty prescribed in that para- 
graph. 

(4) Final Penalty Disposition When There Has Been No Prior Disclo- 
sure. 

(a) In General. Customs will consider all information in the petition 
and all available evidence, taking into account any mitigating factors 
(see paragraph (F)(4)), aggravating factors (see paragraph (F)(5)), and 
extraordinary factors in determining the final assessed penalty. All fac- 
tors considered should be stated in the decision. 

(b) First Repetitive Negligent Violation Within 3 Years of Violation 
Handled Under Paragraph (G)(2). The final penalty disposition will be 
in an amount ranging from a minimum of 10 percent of the loss of reve- 
nue to a maximum of 20 percent of the loss of revenue. 

(c) Second Repetitive Negligent Violation Within 3 Years of Violation 
Handled Under Paragraph (G)(2) or (G)(3). The final penalty disposi- 
tion will be in an amount ranging from a minimum of 25 percent of the 
loss of revenue to a maximum of 50 percent of the loss of revenue. 

(d) Third and Each Subsequent Repetitive Negligent Violation Within 
3 Years of Violation Handled Under Paragraph (G)(2) or (G)(3). The fi- 
nal penalty disposition will be in an amount ranging from a minimum 
of 50 percent of the loss of revenue to a maximum of 100 percent of the 
loss of revenue. 

(e) Fraudulent Violations. The final penalty disposition will be deter- 
mined in the same manner as in the case of fraudulent violations com- 
mitted by persons who are not participants in the drawback compliance 
program (see paragraph (F)(2)(c)). 

(5) Final Penalty Disposition When There Has Been A Prior Disclo- 
sure. The final penalty disposition will be determined in the same man- 
ner as in the case of persons who are not participants in the drawback 
compliance program (see paragraph (F)(3)). 
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(H) VIOLATIONS BY SMALL ENTITIES 


In compliance with the mandate of the Small Business Regulatory 
Enforcement Fairness Act of 1996, under appropriate circumstances, 
the issuance of a penalty under section 593A may be waived for busi- 
nesses qualifying as small business entities. Procedures that were es- 
tablished for small business entities regarding violations of 19 U.S.C. 
1592 in Treasury Decision 97-46 published in the Federal Register (62 
FR 30378) are also applicable for small entities regarding violations of 
section 593A. 


PART 191—DRAWBACK 


1. The authority citation for Part 191 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 


* * * * * 


§§ 191.191-191.195 also issued under 19 U.S.C. 1593a. 
2. In § 191.194, paragraphs (e) and (f) are revised to read as follows: 


§ 191.194 Action on application to participate in compliance 
program. 


* ok * a * * 


(e) Certification removal—(1) Grounds for removal. The certification 
for participation in the drawback compliance program by a party may 
be removed when any of the following conditions are discovered: 

(i) The certification privilege was obtained through fraud or mistake 
of fact; 

(ii) The program participant is no longer in compliance with the Cus- 
toms laws and regulations, including the requirements set forth in 
§ 191.192; 

(iii) The program participant repeatedly files false drawback claims 
or false or misleading documentation or other information relating to 
such claims; or 

(iv) The program participant is convicted of any felony or has com- 
mitted acts which would constitute a misdemeanor or felony involving 
theft, smuggling, or any theft-connected crime. 

(2) Removal procedure. If Customs determines that the certification 
of a program participant should be removed, the applicable drawback 
office will serve the program participant with written notice of the re- 
moval. Such notice will inform the program participant of the grounds 
for the removal and will advise the program participant of its right to 
file an appeal of the removal in accordance with paragraph (f) of this 
section. 

(3) Effect of removal. The removal of certification will be effective im- 
mediately in cases of willfulness on the part of the program participant 
or when required by public health, interest, or safety. In all other cases, 
the removal of certification will be effective when the program partici- 
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pant has received notice under paragraph (e)(2) of this section and ei- 
ther no appeal has been filed within the time limit prescribed in 
paragraph (f)(2) of this section or all appeal procedures have been con- 
cluded by a decision that upholds the removal action. Removal of certifi- 
cation may subject the affected person to penalties. 

(f) Appeal of certification denial or removal—(1) Appeal of certifica- 
tion denial. A party may challenge a denial of an application for certifi- 
cation as a participant in the drawback compliance program by filing a 
written appeal, within 30 days of issuance of the notice of denial, with 
the applicable drawback office. A denial of an appeal may itself be ap- 
pealed to Customs Headquarters, Office of Field Operations, Office of 
Trade Programs, within 30 days after issuance of the applicable draw- 
back office’s appeal decision. Customs Headquarters will review the ap- 
peal and will respond with a written decision within 30 days after 
receipt of the appeal unless circumstances require a delay in issuance of 
the decision. If the decision cannot be issued within the 30-day period, 
Customs Headquarters will advise the appellant of the reasons for the 
delay and of any further actions which will be carried out to complete 
the appeal review and of the anticipated date for issuance of the appeal 
decision. 

(2) Appeal of certification removal. A party who has received a Cus- 
toms notice of removal of certification for participation in the drawback 
compliance program may challenge the removal by filing a written ap- 
peal, within 30 days after issuance of the notice of removal, with the ap- 
plicable drawback office. A denial of an appeal may itself be appealed to 
Customs Headquarters, Office of Field Operations, Office of Trade Pro- 
grams, within 30 days after issuance of the applicable drawback office’s 
appeal decision. Customs Headquarters will consider the allegations 
upon which the removal was based and the responses made to those al- 
legations by the appellant and will render a written decision on the ap- 
peal within 30 days after receipt of the appeal. 

RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: January 19, 2000. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Reg'ster, January 25, 2000 (65 FR 3803)] 
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(T.D. 00-6 
BONDS 


APPROVAL TO USE AUTHORIZED 
FACSIMILE SIGNATURES AND SEALS 
The use of facsimile signatures and seals on Customs bond 
lowing corporate sureties has been approved eff 


ctive tt 
I Liv 


Hartford Casualty Insurance Company 
Hartford Fire Insurance Company 


Authorized facsimile signature on file for 
James M. Gorman, Attorney-in-fact 


Th 


lhe corporate sureties have provided the 


copy of the signature to be used, copies of the corpor 
fied copies of the corporate resolutions agreeing t 
simile signatures and seals. This approva 
sureties’ right to affix signatures and seals ma 


SV 


Dated: January 19, 2000. 


Entry Procedur 


‘ederal Register, Jar 
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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, Januarv 27, 2000 
The following documents of the United States Customs Service 
)ffice of Regulations and Rulings, have been determined to be of suffi 
cient interest to the public and U.S. Customs Service field offices t 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
] 


Office of Regulations and Rulings 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF SIGNAI 
GENERATORS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of revocation of two tariff classification ruling letters 
and treatment relating to the classification of signal generators. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 [19 U.S.C. 
1625(c)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two (2) rulings pertaining to the tariff 
classification of signal generators and any treatment previously ac- 
corded by Customs to substantially identical transactions. Notice of the 
proposed revocation was published on December 15, 1999, in the Cus- 
TOMS BULLETIN, Vol. 33, No. 50. 

EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after April 
10, 2000. 

FOR FURTHER INFORMATION CONTACT: Herminio M. Castro, 
General Classification Branch, (202) 927-2244. 


29 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057)(hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearl} and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 

of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

On December 15, 1999, a notice of proposed revocation of Headquar- 
ters Ruling! Letters (HQ) 961882 and 961888, issued on August 3, 1998, 
was published in the CUSTOMS BULLETIN, Volume 33, No. 50. No com- 
ments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs ng ing this notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portation of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during this notice period. An importer’s reliance on a 
treatment of substé antially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice, may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking HQ 961882, 
HQ 961888, and any other Customs ruling that may exist which has not 
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been specifically identified, to reflect the proper classification of signal 
generators as “[o]ther instruments and apparatus, specially designed 
for telecommunications (for example, cross-talk meters, gain measur- 
ing instruments, distortion factor meters, psophometers)” under sub- 
heading 9030.40.00, HTSUS. Additionally, pursuant to 19 US.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical transactions. Headquar- 
ters Ruling HQ 963266, revoking HQ 961882, is set forth as “Attach- 
ment A” to this document. Headquarters Ruling HQ 963267, revoking 
HQ 961888, is set forth as “Attachment B” to this document. 


Dated: January 27, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, January 27, 2000. 
CLA-2 RR:CR:GC 963266 HMC 
Category: Classification 
Tariff No. 9030.40.00 
Mr. TED HENDERSON 
TEKTRONIX, INC 
PO. Box 500, M/S 78-ELA 
Beaverton, OR 97077 


Re: Signal Generators; Other Instruments and Apparatus, Specially Designed for Tele- 
cormmunications; HQ 961882 and HQ 961888, Revoked 


DEAR Mr. HENDERSON 

In Headquarters Ruling Letter (HQ) 961882, issued to you on August 3, 1998, Customs 
classified various signal generators under subheading 9030.89.00 of the Harmonized Tariff 
Schedule of the United States (HTSUS), as other instruments and apparatus for measur- 
ing or checking electrical quantities. We have reviewed this ruling and determined that the 
classification set forth is in error. Pursuant to section 625(c)(1), Tariff Act of 1930 [19 
U.S.C. 1625(c)(1)], as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 
2057 (1993), notice of the proposed revocation of HQ 961882 was published on December 
15, 1999, inthe CUSTOMS BULLETIN, Volume 33, Number 50. No comments were received in 
response to this notice. 

Therefore, this ruling revokes HQ 961882, and sets forth the correct classification for 
the signal generators. See also HQ 963267, issued on this date, revoking HQ 961888, dated 
August 3, 1998. 


Facts: 


The merchandise consists of signal generators, which have been the subject of New York 
(NY) and Headquarters (HQ) ruling letters. In NY C86285, dated April 30, 1998, the mer- 
chandise was held to be classifiable under subheading 8543.20.00, Harmonized Tariff 
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Schedule of the United States (HTSUS), as other electrical machines and apparatus, not 
specified or included elsewhere in Chapter 85. On August 3, 1998, Customs issued HQ 
961882, reclassifying the signal generators under subheading 9030.89.00, HTSUS, and re- 
voking NY C86285 (HQ 961888 also reclassified similar generators under subheading 
9030.89.00, revoking PD B88154, dated August 12, 1997). The facts provided in HQ 961882 


are as follows: 


The merchandise in issue, signal generators or function generators (models SME03 
SMIQ02, SMIQ03, R3561L), are electronic instruments that produce periodic voltage 
or current waveforms, signals or pulses, that are used in testing and calibration ap- 
plications for a variety of electronic equipment. These signal generators perform no 
independent measuring or checking function; rather, other instruments utilize the 
signals they produce to measure or check the performance of various electronic sys- 
tems. 


In a letter dated January 19, 1999, you provided new information which states that the 
signal generators are designed for testing telecommunication products, such as radios, mo- 
bile and cellular telephones and cellular telephone base stations, by producing a variety of 
analog and/or digital signals conforming to telecommunications standards. You explain 
that the signal generators create a test signal based on a specific telecommunication stan- 
dard that acts as a stimulus, transmitted via metallic cable. The telecommunication pro 
ducts connect to a designated signal generator and to a measuring or checking 1é 
verifies the operation and accuracy of the product. Without the designed and calibrated sig- 
nal generators, this testing cannot be carried out. 

The HTSUS provisions under consideration are as follows: 

9030 Oscilloscopes, spectrum analyzers and other instruments and app 
meters of 
heading 9028; instruments and apparatus for measuring or detecting 
alpha, beta, gamma, X-ray, cosmic or other ionizing radiations; parts 
and accessories thereof: 
9030.40.00 Other instruments and apparatus, specially designed for tele 


munications (for example, cross-talk meters, gain measuring in- 
struments, distortion factor meters, psophometers 


* * 


Other instruments and apparatus: 
9030.89.00 Other 


Issue: 


Whether the signal generators are classifiable as other instruments and apparatus, spe 
pene ae = sees 
cially designed for telecommunications under subheading 9030.40.00, HTSUS. 


Law and Analysis: 

Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. GRI6 states that the classification of goods in the subheadings ofa heading shall 
be determined according to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the above rules, on the understanding that only subhead 
ings at the same level are comparable. For the purposes of this rule, the relative section, 
chapter and subchapter notes also apply, unless the context otherwise requires 

In HQ 961882, Customs found that the merchandise was described by heading 9030, 
HTSUS. Citing United States v. Corning Glass Works, 66 C.C.PA. 25, 586 F.2d 822 (1978), 
Customs determined that heading 9030, HTSUS, encompasses not only instruments and 
apparatus which directly performed a measuring or checking function, but also those 
which generate electrical signals utilized by other instruments and apparatus that do per- 
form such measuring or checking functions. It found that the signal generators were not 
classifiable under subheading 8543.20.00, HTSUS, reasoning that they were excluded 
from classification in Chapter 85 by Note 1(m) to Section XVI, HTSUS. The merchandise 
was classified under subheading 9030.89.00, HTSUS. (See also HQ 961888, dated August 
3, 1998, for a similar finding.) Protestant claims that the signal generators should have 
been classified under subheading 9030.40.00, HTSUS, because they are used exclusively 
for testing wireless telecommunication products. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, January 27, 2000 

CLA-2 RR:CR:GC 963267 HMC 

Category: Classification 

Tariff No. 9030.40.00 
Mr. NATHAN LAMPERT 

TECHCOMP INTERNATIONAL, LTD 

5007 Concord Avenue 
Great Neck, NY 11020 


Re: Signal Generators; Other Instruments and Apparatus, Specially Designed for Tele- 
communications; HQ 961882 and HQ 961888, Revoked 


DEAR MR. LAMPERT 

In Headquarters Ruling Letter (HQ) 961888, issued to you on August 3, 1998, Customs 
classified various signal generators under subheading 9030.89.00 of the Harmonized Tariff 
Schedule of the United States (HTSUS), as other instruments and apparatus for measur- 
ing or checking electrical quantities. We have reviewed this ruling and determined that the 
classification set forth is in error. See also HQ 963266, issued on this date, revoking HQ 
961882, dated August 3, 1998. Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057 
(1993), notice of the proposed revocation of HQ 961882 was published on December 15, 
1999, in the CUSTOMS BULLETIN, Volume 33, Number 50. No comments were received in 
response to this notice 

Therefore, this ruling revokes HQ 961888, and sets forth the correct classification for 
the signal generators. See also HQ 963266, issued on this date, revoking HQ 961882, dated 
August 3, 1998. 

Facts: 

The merchandise consists of bit pattern generators, model SHF BPG20GIG, which have 
been the subject of New York (NY) and Headquarters (HQ) ruling letters. In PD B88154, 
dated August 12, 1997, the merchandise was held to be classifiable under subheading 
8543.20.00, Harmonized Tariff Schedule of the United States (HTSUS), as other electrical 
machines and apparatus, not specified or included elsewhere in Chapter 85. On August 3, 
1998, Customs issued HQ 961888, reclassifying the signal generators under subheading 
9030.89.00, HTSUS, and revoking PD B88154 (HQ 961882 also reclassified similar signal 
generators under subheading 9030.89.00, revoking NY C86285, dated April 30, 1998). The 
facts provided in HQ 961888 are as follows 

The model SHF BPG20GIG bit pattern generator (BPG), is described as being used in 

testing communications equipment. The device sends either an electrical or optical 

signal to the device being tested and also to the EA which compares the signals. PD 

B88154, contained no further description of the BPG. However, available information 

suggests the BPG is a type of signal generator which performs no independent mea- 

suring or checking function; rather, other instruments like the EA utilize the signals it 
produces to measure or check the performance of various electronic systems 

New available information suggests that the signal generators are designed for testing 
telecommunication products, such as radios, mobile and cellular telephones and cellular 
telephone base stations, by producing a variety of analog and/or digital signals conforming 
totelecommunications standards. The signal generators create a test signal based on aspe- 
cific telecommunication standard that acts as a stimulus, transmitted via metallic cable. 
The telecommunication products connect to a designated signal generator and to a mea- 
suring or checking device that verifies the operation and accuracy of the product. Without 
the designed and calibrated signal generators, this testing cannot be carried out. 

The HTSUS provisions under consideration are as follows: 

9030 Oscilloscopes, spectrum analyzers and other instruments and appara- 
tus for measuring or checking electrical quantities, excluding meters of 
heading 9028; instruments and apparatus for measuring or detecting 
alpha, beta, gamma, X-ray, cosmic or other ionizing radiations; parts 
and accessories thereof: 
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Other instruments and apparatus, specially designed for telecom- 
munications (for example, cross-talk meters, gain measuring in- 
1ents, distortion factor meters, psophometers) 


* + * * 


r instruments and apparatus 


Other 


tors are classi jab] e as other inst ruments and pp atus, spe- 


appar 
1unications under subheading 9030.40.00, HTSUS 


able under the HTSUS in accordance with the General Rules of 


1 states in part that for legal purposes, classification shall be 

the terms of the headings and any relative section or chapter 

he headings or notes do not require otherwise, according to GRIs 2 
} 


ug +RI 6 states that the classification of goods in the subheadings ofa heading shall 
ye dete waleeadl according to the terms of those subheadings and any related subhe ading 
10tes and, mutatis mutandis, to the above rules on the understanding that only subhead- 


ings at the same level are comparable. For the purposes of this rule, the relative section, 
chapter and subchapter notes als« 


ole unless the context otherwise requires 


In HQ 961888, Customs found that the merchandise was described by heading 9030, 


HTSUS. Citing United States v. Corning Glass Works, 66 C.C.PA. 25, 586 F.2d 822 (1978 
Customs determined that heading 9030, HTSUS, encompasses not only in 
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which generate electrical signals utilized by other instruments and apparatus that do per- 
form such measu or checking functions. It found that the signal generators were not 
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trary, a product dese bed by both a use provision and an eo nomine provision is general 


more specifically provi ided for under the use provision.” Orlando Food Corp. v. US, 140 F.3d 
1437, 1441 (Fed. Cir 1998)(quoting, United States v. Siemens Am., Inc., 653 F.2d 471, 478 
(CCPA 1981))(internal quotation marks omitted). In addition, insofar as classification ina 
“basket” provision is concerned, the Courts have stated that “[c]lassification of imported 
merchandise ina ‘basket’ provision is appropriate only when there is no tariff category that 
covers the merchandise more specifically.” See Apex Universal, Inc. v. United States, CIT 
Slip Op. 98-69 (1998). These are aids “for resolving issues where the competing provisions 
are otherwise in balance.” Orlando Food Corp. v. US, 140 F.3d at 1441 (Fed. Cir. 
1998)(quoting, Siemens Am., 653 F.2d at 478 n.6 (CCPA 1981)). 

Subheading 9030.89.00, which ante for other instruments and apparatus; other, isa 
“basket” provision and thus less specific than subheading 9030.40.00, which provides for 
other instruments and apparatus, specially designed for telecommunications (for example, 
cross-talk meters, gain measuring instruments, distortion factor meters, psophometers). 
Subheading 9030.40.00 describes an identifiable class of instruments and apparatus of 
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heading 9030, HTSUS, whereas subheading 9030.89.00 describes a more general category 
of instruments and apparatus of heading 9030. 

The new evidence shows that the merchandise is specially designed for telecommunica 
tions. The signal generators are specifically engineered to generate electronic signals for 
testing wireless communication devices, based on specific telecommunications standards 
The signal generators in conjunction with checking devices allow the tester to verify the 
operation and accuracy of the cellular telephone, radio or other telecommunications pro- 
ducts. Therefore, we find that the signal generators are classifiable under subheading 
9030.40.00, HTSUS. Accordingly, HQ 961888 is hereby revoked. 


Holding: 
The signal generator, model SHF BPG20GIG is classifiable under subheading 
9030.40.00, HTSUS, as “Other instruments and apparatus, specially designed for telecom 


munications (for example, cross-talk meters, gain measuring instruments, distortion fac- 
tor meters, psophometers).” 


Effect on Other Rulings: 
HQ 961888, dated August 3, 1998, is revoked. In accordance with 19 U.S.C. 1625 (c)(1), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 134 
RIN 1515-AC32 
COUNTRY OF ORIGIN MARKING 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Proposed Rulemaking. 


SUMMARY: This document proposes amendments to restructure and 
clarify the country of origin marking rules set forth in Part 134 of the 
Customs Regulations. These proposed amendments do not create any 
new marking requirements, but rather clarify the existing ones. These 
proposals are being made to promote the concept of informed com- 
pliance by the trade and proper field administration of the statutory re- 
quirements. 


DATES: Comments must be received on or before March 27, 2000. 


ADDRESSES: Comments may be submitted to and inspected at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 


Service, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Questions with regard 
to the following subject areas may be directed to the following staff at- 
torneys of the Special Classification and Marking Branch, (202) 
927-2310: Definitions of “country,” “country of origin” and “ultimate 
purchaser”—Kristen VerSteeg; Marking of containers—Monika Bren- 
ner; and Marking and certification requirements for processed and re- 
packaged articles—Burton Schlissel. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 304(a) of the Tariff Act of 1930 (hereinafter “Tariff Act”), as 
amended (19 U.S.C. 1304), provides that unless excepted, every article 
of foreign origin imported into the U.S. shall be marked in a conspicu- 
ous place as legibly, indelibly, and permanently as the nature of the ar- 
ticle (or its container) will permit, in such a manner as to indicate to the 
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ultimate purchaser in the U.S. the English name of the country of origin 
of the article. Part 134, Customs Regulations (19 CFR Part 134), imple- 
ments the country of origin marking requirements and the exc eptions 
of 19 U.S.C. 1304. 

In view of the extensiveness of the marking requirements and excep- 
tions under section 304, the regulations implementing this law by 
necessity are very detailed. Over the years Customs has received com- 
ments from various members of the trade community expressing diffi 
culty in understanding their basic obligations under the marking 
statute. For example, importers have expressed difficulty in under- 
standing when they or their transferees would be considered the “ulti- 
mate purchaser” under section 304, or when a container would have to 
be marked with its own origin. 

Acknowledging these types of concerns and the fact that the curren 
Customs Regulations may not sufficiently assist importers in meeting 
their statutory obligations, Customs annov iced in a Notice of modifica 
tion of a country of origin marking ruling letter ae hed in the (¢ 
TOMS BULLETIN (30 Cust. B. & Dec. 14 at 22) on April 3, 1996, th 
would undertake a revision of 19 CFR Part 134. In adherence ti 
commitment, Customs is now initiating significant restructuring and 
clarification of the provisions contained in part 134. 

Customs believes that these proposals, which do not create any 
marking requirements, but rather clarify the existing ones, wil 
mote the concept of informed compliance by facilitating compli: 
the trade and proper field administration of the statutory 
ments. Customs is encouraged in this regard by the trade’s posi 
sponse to its recent amendments relating to “marking when 
country or locality other than country of origin appears” (‘ 
cision (T.D.) 97-72), which made the regulations not only les 
more consistent with Customs current practices. Below is a 
of the proposed changes set forth in this document 


al 


+ . 
) LnIs 


I, Restructuring of Part 134 

During the course of this review of part 134, Customs discovered that 
one of the major reasons part 134 of the Customs Regulations is difficult 
to follow is due to the order of the provisions setting forth the marking 
requirements and exceptions under the statute. Presently, the subpart 
setting forth “Exceptions to Marking Requirements” is placed in the 
regu gulatory scheme after the subpart concerning “Marking of Contain- 
ers or Holders”. We believe that the logical sequence would be to place 
the subpart pertaining to “exceptions” to the marking requirements 
immediately following the subpart containing the general marking re- 
quirements. Moreover, since a majority of the marking requirements 
for containers arise in connection with an article that is excepted from 
individual marking, we believe it makes it easier to understand the stat- 
utory requirements and is more conducive to informed compliance if 
the container marking requirements are set forth in the regulations af- 
ter both the general marking requirements and exceptions for marking 
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of individual articles. Accordingly, Customs is proposing that the order 
of subparts under part 134 be redesignated so that current subpart D 
(“Exceptions to Marking Requirements”) is redesignated as subpart C 
and current subpart C (Marking of Containers or Holders) is redesig- 
nated as subpart D. 


IT. Definition of “Country” 

The definition of the term “country” is found in § 134.1(a), Customs 
Regulations (19 CFR 134.1(a)). In the past, Customs has relied upon ad- 
vice received from the Department of State in making determinations 
regarding the “country of origin” of a good for marking purposes. For 
example, based upon instructions received from the Department of 
State, in T.D. 49743, dated November 10, 1938, Customs held that, as a 
result of a change in jurisdiction from Czechoslovakia to Germany in 
the Sudenten areas under German occupation, products manufactured 
in these areas and exported on or after the date of German occupation 
were considered products of Germany for country of origin marking 
purposes. In United States v. Friedlaender & Co., 27 C.C.PA. 297 (Feb- 
ruary 26, 1940); C.A.D. 104 (1940), the court concurred with Customs 
decision that merchandise which had been exported at a time in which 
the Czechoslovakian location of manufacture was under German oc- 
cupation should be marked to indicate “Germany” as the country of ori- 
gin. Subsequently, acting upon information received from the 
Department of State that the boundaries of Czechoslovakia had been 
reestablished as they had existed prior to the date of occupation by Ger- 
many, Customs held in T.D. 51360, dated November 30, 1945, that ar- 
ticles manufactured or produced in Czechoslovakia after May 8, 1945, 
should be regarded as products of Czechoslovakia and marked accord- 
ingly. 

More recently, by letter dated October 24, 1994, the Department of 
State notified the Department of the Treasury that, in view of certain 
developments, principally the Israeli-PLO Declaration of Principles on 
Interim Self-Government Arrangements (signed on September 13, 
1993), the primary purpose of 19 U.S.C. 1304 would be best served if 
goods produced in the West Bank and Gaza Strip were permitted to be 
marked “West Bank” or “Gaza Strip.” Accordingly, in T.D. 95-25, pub- 
lished in the Federal Register (60 FR 17067) on April 6, 1995, Customs 
notified the public that, unless excepted from marking, goods produced 
in the West Bank or Gaza Strip shall be marked as “West Bank” or 
“Gaza Strip” and not contain the words “Israel,” “Made in Israel,” “Oc- 
cupied Territories-Israel,” or words of similar meaning. Subsequently, 
upon receipt from advice from the Department of State that it consid- 
ered the West Bank and Gaza Strip to be one area for political, econom- 
ic, legal and other purposes, Customs notified the public that acceptable 
country of origin markings for goods produced in the territorial areas 
known as the West Bank or Gaza Strip include the following: “West 
Bank/Gaza,” “West Bank/Gaza Strip’” “West Bank and Gaza,” “West 
Bank and Gaza Strip,” “West Bank,” “Gaza” and “Gaza Strip.” (See, 
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T.D. 97-16, published in the Federal Register (62 FR 12269) on March 
14, 1997). 

Therefore, in light of Customs past reliance on advice from the De- 
partment of State, Customs is proposing that § 134.1(a), of the Customs 
ett 19 CFR 134.1(a)) be amended to allow greater flexibility 

)encol _ changes by the Department of State in the political recog- 
nition of territories and nation-states. 


III. Definition of “Country of Origin” 

On December 8, 1994, the President signed into law the Uruguay 
Round ra 2ements Act (URAA) (Pub. L. 103-465, 108 Stat. 4809). Sub- 
title D of Title III addresses textiles and includes section 334 (codified at 
19 U.S.C. 3592) which provides rules of origin for textiles and apparel 


tl 
5 


product 

Paragraph (a) of section 334 provides that the Secretary of the Trea- 
sury s hall prescribe rules implementing the principles contained in 
paragraph (b) for determining the origin of “textiles and apparel prod- 
ucts.” Accordingly, on September 5, 1995, Customs published § 102.21, 
Customs Regulations (19 CFR 102.21), in the Federal Register (60 FR 
46188), implementing section 334. Thus, with limited exceptions, effec- 
tive July 1, 1996, the country of origin for a textile or apparel product is 
determined by a sequential application of the origin rules set forth in 


334(b)(1) of the URAA sets forth general principles concern- 

vy the origin of textile and apparel products should be determined, 

n pertinent part, that the origin rules set forth in section 334 

r purposes of f the customs laws and the administration of 

ititative restr ictions * * * ” There is no dispute that section 304 of 

if ) is a customs law. Although the current language of 

eka defines “country of origin,” previously has been 

modified to i incorporate other recent legis slative action (e .g., the imple- 
mentation of the North American Free Trade Agr eement (NAFTA )), no 
reference is made to those rules affecting the determination of origin of 
textile and apparel articles. This document proposes to include such a 


reference 


IV. Definition of “Ultimate Purchaser” 

Section 304 requires that articles of foreign origin be marked as le 
bly, indelibly, and permanently as the nature of the article will permit 
indicate to the ultimate purchaser in the United States, the name of the 
country of origin. Congressional intent in enacting the marking stat- 
ute, was: 


eer 
a 
tO 


that the ultimate purchaser should be able to know by an inspec- 
tion of the marking on the imported goods the country of which the 
goods is the product. The evident purpose is to mark the goods so 
that at the time of purchase the ultimate purchaser may, by know- 
ing where the goods were produced, be able to buy or refuse to buy 
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them, if such marking should influence his will. United S 
Friedlaender & Co., 27 C.C.PA. 297 at 302; C.A.D. 104 


The term “ultimate purchaser” currently is defined in § 1 
the Customs Regulations (19 CFR 134.1(d)) as “the = persor 
United States who will receive the article in the form in which it wa 
ported; however, for a good of a NAFTA country, the “ultim: te purt 
er” is the last person in the United States who purchases the gor d in t 
form in which i it was imported.’ ’ As an example of “ultimate purchaser” 
§ 134.1(d) states that a U.S. manufacturer may be the “ultimate 
chaser” if he subjects the imported article to a process which results 
substantial transformation, “even though the process may 
a new and different article 
the other hand, § 134.35(a) Customs Regulations, 
134.35(a)), which is currently set forth in the regul 
part cov ering “exceptions to marking ceeeeretaens . 
iple of the decision in the case of the U7? 
Co., Inc., 27 C.C.PA. 267 (C.A.D. 98) in duis ing tk 
chaser for non-NAFTA origi n articles. Under th 
anufacturer or processor in the United States who c 
nes the imported article into the new and different artic 
sid ered the “ultimate purchaser” of the imported article 
In United States v. Gibson-Thomsen Co., Inc., supra 
considered the acceptability of country si n marking 
merchandise which would be ultimately obsct 
essing in the United States. Upon review ofthe vari a 
04(a), Tariff Act of 1930, the court found nothin 
( a gress intended to require that an imported article u 


1 the manufacture of a new article with a new n 


marked so as to indicate the foreign origin of 
purchaser. Accordingly, the court concluded tt 
the “ultimate purchaser” of the imported ter 
articles were properly marked upon importatior 

While the incorporation of the Gibson-Thomsen deci 
Customs Regulations in general is appropriate, its | 
subpart relating to “exceptions to the marking yre — 
confusion in understanding the marking statute. The « 
Thomsen did not create a new marking exception t 
quirements under section 304(a). Rather, the court p1 
interpretation of when one of the elements of the marking requi! 
is satisfied, i.e., the requirement that a good be marked until i 
the ultimate purchaser in the U.S 

The example currently cited in § 134.1(d)(1), that a mani 
who subjects the imported article toa process may be the “1 
chaser” even though the process may not result in anew and 

cle represents a glaring contradiction to the new name, ch 

use test of Gibson-Thomsen, supra. Therefore, Customs is proposing to 
amend the regulations to clarify that only the Gibson-Thomsen stan- 
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dard (which Customs has incorporated into the NAFTA Marking 
Rules) will be applicable for determining whether a U.S. processor of 
imported articles becomes the “ultimate purchaser” for purposes of sec- 
tion 304. This standard should be set forth in the definitions under 
“general provisions” as opposed to the subpart pertaining to the excep- 
tions to marking requirements. 

Also problematic for Customs and importers is the identity of the “ul- 
timate purchaser” of an article supplied by one party to another, as a 
gift or other distribution outside the context of a direct purchase trans- 
action. Customs has consistently ruled that when an article is provided 
as a gift or convenience, the donee or recipient is the ultimate purchaser 
and the article must be individually marked with its country of origin 
(See HRL 709964 (May 7, 1979), also published as Customs Service De- 
cision (C.S.D.) 79-406, 13 Cust. Bull. 1609 (1979), where Customs held 
that the “ultimate purchaser” of imported plastic pencils distributed as 
giveaway advertising material was the donee). 

However, in Pabrini, Inc. v. United States, 630 F. Supp. 360 (CIT 
1986), the court discussed the identity of the “ultimate purchaser” of 
imported umbrellas distributed to race track patrons upon payment of 
the regular admission fee. The court observed that, although Customs 
had applied the requirements of the marking statute to gifts since 1924, 
the language of the current statute which specifically protects an “ulti- 
mate purchaser in the United States” was not adopted until 1938, as 
part of the Customs Administrative Act of 1938, chapter 679, section 3, 
52 Stat. 1077 (See T.D. 40547, dated December 6, 1924, where six un- 
marked clocks purchased abroad as gifts for friends were denied entry). 
The court examined the congressional history of the 1938 statute and 
found no evidence of congressional intent in the 1938 revision with re- 
spect to the meaning of the “ultimate purchaser”, but noted that the 
term “consumer” had been used in colloquy at hearings before the sub- 
committee (Pabrini, supra, citing Customs Administrative Act: Hear- 
ings on H.R. 8099 Before a Subcomm. Of the Comm. On Finance, United 
States Senate, 75th Cong., 3d Sess. 57 (1938)). Ultimately, the court 
made no finding regarding the validity of 19 CFR 134.1(d), but deter- 
mined that the race track patrons, by paying the price of regular admis- 
sion, were not donees of gifts, but rather were the “ultimate 
purchasers” of the imported umbrellas. 

Articles distributed in the context of an employer-employee relation- 
ship have been treated somewhat differently. In HRL 732793 (Decem- 
ber 29, 1989), Customs held that the commercial employer, not the 
recipient of the gloves was the “ultimate purchaser” of disposable 
string knit gloves sold to the employer for distribution to their em- 
ployees. (See also C.S.D. 89-89 (March 18, 1989); HRL 703319 (May 14, 
1974); HRL 729800 (October 10, 1989); and HRL 734681 (October 16, 
1992)). 

Finally, there is the dichotomy which appears in the language of the 
current regulations, which provide that the “ultimate purchaser” of an 
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but the ultimate purchaser” of a similar article w hich i is a good of a 
{AFTA country is the purchaser of the gift (19 CFR 134.1(d)(4)). Thus, 
is instance, the identity of the “ultimate purchaser” is dependent 

t ‘igin of the article, permitting disparate resolution for ar- 

ly distributed. 

, in view of the absence of evidence of a contrary legislative 
yidicial interpretation, Customs is proposing to consider the 
yurchaser in the United States” for purposes of section 
presenting only the person who is the last purchaser in tie 

s, as opposed to the last recipient in the United States, of t he 
» in all cases regardless of either the origin of the im- 


» or the purpose for which the imported article is distrib- 


article from a non-NAFTA country distributed as a gift is the ~ecipient, 


, in view of the foregoin ; discussions, Customs is propos- 
4.35 be removed and that § 134.1(d) of the Customs Regu- 
FR 134.1(d)) be amended 

19 CFR 134.1(d) regarding textiles 
viously indicated in the discussion of the definition of “country 
the country of origin of textile or appar! products is general- 
1 accordance with the U ruguay re Agr eements Act 
1, section 334 (codified at 19 U.S.C. 3592). A U.S. proces- 
tile or apparel products is the ‘ultimate purchaser” of 


h processing effects a change in the country of origin 


+r] 


bsta transformation”) of the imported article under the 
4 rules of origin, which are implemented under 19 CFR 
toms has taken this position in numerous rulings based 
hat—(1) except for determining the origin of goods pro- 
-iel, section 334 applies for all “origin” determinations for 
purp “customs laws”, (2) section 304 of the Tariff Act is a cus- 
toms law, and (3) the origin question in “ultimate purchaser” deter- 
minations involving U.S. processing is whether, as a resi t of such 
processing, the imported article is still of “foreign origin”. See, HRL 
559625 | (January 19, 1996); See also HRL 559627 (June 2”, 1996), and 
HRL July 19, 1996). Therefore, ne textile or appurel products 
Ww ithin the scope of section 334, URAA, § 134.1(d) is proposed to be 
amended to expressly reflect that only § 102.21 rules are applicable for 
determining who is the “ultimate purchaser” on the basis of the post- 
importation processing in the U.S 
VI. Additzon of definition of “Usual Containers” 


Section 304(b) states in part that usual containers in use as such at 
the time of importation shall in no case be required to be marked to 
show the country of their own origin. Currently, the term “usual con- 
tainer” is defined in § 134.22(d)(1), Customs Regulations. Since the 
statutory exception for section 304(b) applies to all “usual containers” 
used as such at the time of importation and not just to usual containers 
that are goods of a NAFTA country, to avoid confusion and promote 
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clarity and understanding of the general marking requirements, Cus- 
toms is proposing that the regulation establishing the definition of 
“usual container” be set forth in a more general area of part 134. Ac 
cordingly, Customs is proposing that § 134.22(d)(1) be removed and the 
text of that current section be moved to the general provisions of sub- 
part A, as anew § 134.1(1). Other provisions relating to the marking re- 
quirements for usual containers should continue to be set forth in the 
specific subpart for containers with cross references to the definition in 
§ 134.1(1) as appropriate. 
VII. Articles Usually Combined 

Section 134.14(b), Customs Regulations was promulgated pursuant 
to 19 U.S.C. 1304(a)(2) to provide that the marking on an imported ar- 
ticle shall clearly show that the origin indicated is that of the imported 
article only and not that of any other article with which the imported 
article may be combined after importation. The phrase “combined with 
another article” was initially intended to refer to a combining of an im- 
ported article with another article without any process of manufacture 
or production and in such a manner that their separate identities are 
maintained and do not become integral parts of an article manufac- 
tured or produced in the U.S. See T.D. 49715 (October 4, 1938). As vari 
ous rulings indicate, the scope of § 134.14 was expanded from the initial 
example provided therein regarding the combination of an imported ar- 
ticle with a marked bottle. Accordingly, Customs is proposing to set 
forth another example to show that § 134.14 also refers to situations in 
which an imported article is later combined after importation with 
another article which is not necessarily a container. 


VIIT. Exceptions to Marking Requirements (Redesignated Subpart C 

1. To clarify that some of the provisions set forth under current 
§ 134.32 pertain to articles that are not required to be marked under 
section 304 in the first instance, e.g., as in current § 134.32(m) “prod- 
ucts of U.S. exported and returned” or current § 134.32(j) “articles en- 
tered or withdrawn from warehouse for immediate exportation or for 
transportation and exportation”, Customs is proposing that the first 
paragraph of current § 134.32 be amended. It is noted that it is proposed 
to redesignate current § 134.32 as § 134.22. 

2. Current § 134.26 (proposed to be redesignated as § 134.34) dis- 
cusses imported articles repacked or manipulated and current § 134.34 
(proposed to be redesignated as § 134.24) pertains to certain repacked 
articles. In order to clarify the distinction between these two sections, 
Customs is proposing to amend current § 134.34 (proposed to be redes- 
ignated as § 134.24) to make it clear that this section only applies when 
both the articles and their containers are unmarked as to country of ori- 
gin at the time of importation, but are intended to be repacked into con- 
tainers that will be marked with the origin of the imported articles. 
Also, Customs is proposing to add an example to illustrate the circum- 
stances in which certification requirements may be imposed as part of 
the port director’s discretion to authorize the marking exception under 
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current § 134.32(d) (proposed to be redesignated as § 134.22(d)) when 
the articles will be repacked after release from Customs custody. 


IX. Marking of Containers—General Requirements (Redesignated 
Subpart D) 


Certain portions of the container marking regulations in part 134 
which were promulgated by T.D. 72-262, 37 FR 20318 (1972), do not re- 
flect current law or are otherwise out-of-date or unclear. As previously 
noted in this document, Customs is proposing that the definition for 
“usual containers” be moved to the General Provisions under subpart 
A. As discussed more fully below, additional modifications are needed to 
clarify the general requirements relating to the marking of containers. 
If the following changes are adopted, current §§ 134.23 and 134.24 will 
be removed and the provisions thereof that are not duplicative will be 
incorporated into § 134.32 which is proposed to be a revised and redes- 
ignated version of current § 134.22. Proposed § 134.32 will set forth the 
general requirements and exceptions for marking all containers. 

1. Sections 304(a)(3)(A) through (K) of the Tariff Act (19 U.S.C. 
1304(a)(3)(A) through (K)) provide for various circumstances where an 
article is excepted from the marking requirements. Section 304(b) of 
the Tariff Act (19 U.S.C. 1304(b)) generally provides that where an ar- 
ticle is excepted from the marking requirements, its immediate con- 
tainer or such other container or containers of such article as may be 
prescribed by the Secretary of the Treasury, shall be marked to indicate 
to the ultimate purchaser the country of origin of such article. Section 
304(b), however, excepts from marking usual containers in use as such 
at the time of importation. 

In Bausch & Lomb Inc. v. United States, 17 CIT 790 (August 5, 1993), 
the United States Court of International Trade noted that while an im- 
porter of foreign origin eyeglass cases could insert eyeglasses into the 
cases so that the cases may be considered as “usual containers in use as 
such at the time of importation” and be excepted from marking pur- 
suant to 19 U.S.C. 1304(b), the court stated that since the cases at issue 
were empty and were not being used as usual containers at the time of 
importation, the cases were required to be marked with their own ori- 
gin at the time of importation. 

It is clear from a reading of 19 U.S.C. 1304(b) that usual containers 
used as such at the time of importation are not required to be marked 
with their own country of origin whether or not they are goods of a 
NAFTA country. Therefore, proposed § 134.32 reflects that (1) any usu- 
al container, whether or not a good of a NAFTA country, which is used as 
such at the time of importation, is not required to be marked with its 
own country of origin and (2) any language pertaining to whether a 
usual container is disposable is not relevant. 

2. Currently, § 134.22(a) implements 19 U.S.C. 1304(b) and states 
that where an article is excepted from the marking requirements, the 
outermost container or holder in which the article ordinarily reaches 
the ultimate purchaser shall be marked to indicate the country of origin 
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of the article, whether or not the article is marked to indicate its country 
of origin. Also, current § 134.24(d)(2) requires the container to be 
marked with the country of origin of its contents in cases where the ar- 
ticles within the container are marked but the container is normally 
sold without being opened by the ultimate purchaser. To reconcile the 
overlap between these two provisions, the last portion of current 
§ 134.22(a) pertaining to whether or not the article is marked is not set 
forth in proposed § 134.32. Current § 134.24(d)(1) is also removed be- 
cause this section basically contains the same requirements that are set 
forth in current § 134.22(a) and (e) and repeated in proposed 
§ 134.32(a) and (c). 

3. As stated earlier, in Bausch & Lomb, supra, the court acknowl- 
edged that a usual container not in use as such at the time of importa- 
tion is to be treated as an article, required to be marked pursuant to 19 
U.S.C. 1304(a), and is not subject to the exception under 19 U.S.C. 
1304(b). Current § 134.22(b), however, requires that a container or 
holder which itself is an imported article, shall be marked with its own 
origin in addition to any marking which may be required to show the 
country of origin of its contents. Current § 134.22(b) also requires, pur- 
suant to Annex 311 of the NAFTA, that no such marking is required for 
any good of a NAFTA country which is a usual container. 

Therefore, in proposed § 134.32, Customs is proposing to clarify cur- 
rent § 134.22(b) to distinguish between usual containers used as such at 
the time of importation, usual containers not used as such at the time of 
importation, and containers or holders which do not meet the definition 
of a “usual container”. The last portion of current § 134.22(b) pertain- 
ing to the exception for usual containers not in use at the time of im- 
portation which is a good of a NAFTA country is proposed to be 
repeated in proposed § 134.32(c)(2)(i) as it was promulgated to imple- 
ment a provision of the NAFTA Annex 311. 

Proposed § 134.32 also reflects the removal of the last sentence in 
current § 134.22(d)(2) pertaining to a container which is imported 
empty. In addition, it is proposed to not set forth the contents of current 
§ 134.24(c)(2) in the proposed revision as it essentially contains the 
same requirements as current § 134.22(b) (proposed to be contained in 
§ 134.32(d)). 

4. Currently, § 134.22(b) requires containers or holders to be marked 
with their own country of origin when they are treated as imported ar- 
ticles under the Harmonized Tariff Schedule of the United States (19 
US.C. 1202). Current §§ 134.23 and 134.24 provide for the marking of 
containers or holders designed and capable of reuse and those contain- 
ers not designed for or capable of reuse (disposable vs. non-disposable 
containers). Customs believes the confusion created by some of these 
provisions stems from the incorrect premise that there is a necessary 
distinction between these categories of containers and the categories of 
“usual” versus “non-usual” containers. Since the statute exempts “usu- 
al” containers from individual marking when in use at the time of im- 
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portation, every container should first be measured against the 
definition of “usual container” to see whether a statutory marking ex- 
emption is applicable. The provisions in current §§ 134.23 and 134.24, 
generally do not provide this approach. To eliminate the confusion and 
sometimes totally unnecessary distinctions drawn between containers 
which are disposable vs. non-disposable and imported empty vs. im- 
ported full, Customs is proposing to make the following regulatory 
changes: (1) remove current § 134.23(a) since all usual containers used 
as such at the time of importation are excepted from marking; (2) re- 
move current § 134.23(b) since the substance of this provision is al- 
ready incorporated in the definition of “usual containers”, which 
Customs is proposing to be moved to subpart A of part 134; and (3) re- 
move current § 134.24(a) since disposable containers are encompassed 
within the definition of “usual containers”. 

5. Current § 134.22(c) provides that containers or holders which bear 
the name and address of a person or company in the US. which is not the 
country of origin shall be marked, in close proximity to such address, 
with the origin of the contents. This section is analogous to current 
§ 134.46 which, prior to its recent amendment, required an article indi- 
cating the name of a geographic location other than the true country of 
origin of the article to be marked in close proximity and in comparable 
size lettering with the country of origin of the article preceded by the 
words “Made in”, “Product of”, or words of similar meaning. In a final 
rule published August 20, 1997, in the Federal Register, (62 FR 44211, 
T.D. 97-72), Customs amended § 134.46 to require such special mark- 
ing only if the name of the geographic location that is not the country of 
origin may mislead or deceive the ultimate purchaser as to the actual 
country of origin. Therefore, Customs is proposing to modify current 
§ 134.22(c) (to be redesignated as § 134.32(e)) to mirror the new 
§ 134.46. 

6. Customs, in order to provide further clarity, is proposing that the 
requirements set forth in current §§ 134.24(b) and 134.24(c)(1), i.e., 
pertaining to the marking of the outermost containers of disposable 
containers imported empty, be placed within § 134.32 (the wholly re- 
vised and redesignated § 134.22) which will provide the general mark- 
ing requirements for containers. Customs is also proposing to move the 
requirements of current § 134.24(d)(2) and (3), to the general rules for 
marking containers in § 134.32. 

7. Subsection (b) of 19 U.S.C. 1304 provides that where an article is 
excepted from the marking requirements pursuant to 19 U.S.C. 
1304(a)(3)(F), (G), or (H), its usual container also shall not be subject to 
the marking requirements. Furthermore, 19 U.S.C. 1304(j)(1)(C) gen- 
erally provides that where an article that qualifies as a good of a NAFTA 
country is excepted from the marking requirements pursuant to 19 

J.S.C. 1304(a)(e)(E) or (I) or 19 U.S.C. 1304(j)(1)(B)(i) or (ii), its “usual 
container” shall not be subject to the marking requirements. Currently, 
§ 134.22(e) implements the above statutory provisions. In order to clar- 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 6, FEBRUARY 9, 2 


ify when these exceptions for marking “usual containers” are applica- 
ble, Customs is proposing that they be moved to the same section which 
sets forth the circumstances for required marking of usual containers 
Accordingly, these exceptions are proposed to be set forth in the wh 
revised and redesignated § 134.32. 


X. Marking of Containers—Repacked and Processed Articles 

Currently, § 134.32 contains the general exceptions to the marking 
requirements. See also 19 U.S.C. 1304(a)(3). Among the exceptions are 
articles set forth in current § 134.33, known as the ‘J-list.” 

In T.D. 83-155, dated October 24, 1983 (48 FR 33860), Customs 
amended part 134 by adding a new section, 19 CFR 134.25, which per- 
tains to the repacking of “J-list” articles and articles incapable of being 
marked. While the articles subject to these exceptions are not required 
to be marked, the containers or holders of these articles are subject to 
the marking requirements. The new section was added to address the 
issue of repacking in the U.S. by the importer or a subsequent purchaser 
of articles excepted from marking, after release of such articles from 
Customs custody. In such cases, it was often found that the new contain- 
er in which the article was repacked for sale to the ultimate purchaser 
was not marked, thus frustrating the intent of Congress that the ulti- 
mate purchaser in the U.S. be aware of the country of origin of the 
ticle. 

To ensure that the importer properly mark the repacked articles if 
the importer does the repacking or that subsequent repackers are made 
aware of their country of origin marking obligations, § 134.25 current- 
ly requires importers to certify to the port director that: if the im- 
porter does the repacking, the new container will be mar ked xd to indicate 
the country of origin of the article; or (b) if the article is sold or trans- 
ferred, the importer will notify the subsequent repurchaser or repacker, 
in writing, at the time of sale or transfer, that any repacking of the ar- 
ticle must conform to the marking requirements. 

In addition, current § 134.25 specifically provides that if the in 
fails to comply with the certification requirements, the importer may be 
subject to assessment of liquidated damages under 19 CFR 134.54 for 
failure to mark or redeliver merchandise released from Customs custo- 
dy and marking duties pursuant to 19 U.S.C. 1304(h). This section fur- 
ther provides that the importer also may be subject to a penalty under 
19 U.S.C. 1592, if fraud or negligence is involved. 

By T.D. 84-127 dated July 2, 1984 (49 FR 22793), Customs added 19 
CFR 134.26 to the regulations which was intended to cover those situa- 
tions involving the repacking of marked articles in retail containers 
(e.g., blister packs) after their release from Customs custody. As in cur- 
rent 19 CFR 134.25, § 134.26 currently requires the importer to certify 
to the port director that: (a) if the importer does the repacking, the 
country of origin information appearing on the article will not be ob- 
scured or concealed, or else the container will be marked in accordance 
with applicable law and regulation; or (b) if the article is sold or trans- 


ipor ter 
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ferred, the importer will notify the subsequent purchaser or repacker, 
in writing, at the time of sale or transfer, that any repacking of the ar- 
ticle must conform to the marking requirements. As under current 19 
CFR 134.25, under current § 134.26, the importer may be subject to the 
imposition of liquidated damages, marking duties and penalties for fail- 
ure to comply with the notification and certification requirements. 

Current §§ 134.25 and 134.26 were intended to apply to articles 
which are repacked after importation, and the repacker is not the “ulti- 
mate purchaser” under 19 CFR 134.1(d) as a result of operations per- 
formed in the U.S. In cases where the repacker is the ultimate purchaser 
neither the article nor the container in which it is repacked is required 
to be marked. Consistent with the foregoing, Customs has frequently 
held that “repacking” refers to an article that may have been further 
processed, but not substantially transformed. See, e.g., HRL 734989 
(June 23, 1993). 

However, the language in current § 134.25 is imprecise and does not 
convey the intent, as noted, that the regulations were intended to cover 
not only those articles that are subject to mere repackaging but also ar- 
les that have been processed but not substantially transformed (or 
which have not become a good of the U.S. under the NAFTA Marking 


tic 


Rules). Current § 134.26 does cover articles “repacked or manipu- 
lated”; however, this provision similarly fails to indicate that it is not 


applicable when the manipulation results in a substantial transforma- 
tion. In addition, the penalty provisions in both sections do not spell out 
the extent of the importer’s statutory liability, which continues (unless 
the notice requirements are satisfied) even though the article is sold or 
transferred to subsequent repackers until the article reaches the ulti- 


m 
iT} 


ate purchaser. 
It is further noted that the heading of current 19 CFR 134.25 refers 
only to certain articles that are excepted from marking, i.e., J-list ar- 
ticles and articles incapable of being marked. Since this provision 
should encompass all articles excepted from individual marking but not 
from marking on their containers upon repacking or processing, Cus- 
toms is proposing that the title and body of the provision be amended to 
reflect that the certification requirements extend to such other articles. 
l'herefore, Customs is proposing changes consistent with the forego- 
ing discussion to clarify the scope of current §§ 134.25 and 134.26, and 
the extent of the importer’s liability under 19 U.S.C. 1304(a): 

In accordance with prior Customs rulings, these regulations are pro- 
posed to be amended to provide that the term “repacker” shall include a 
U.S. party who also processes the articles when such operations in the 
U.S. do not amount to a substantial transformation (including an origin 
change under the NAFTA Marking Rules). This definition will make 
clear that there may be more than one repacker, prior to transfer to an 
ultimate purchaser. Examples will illustrate how the importer’s statu- 
tory liability continues through all repackers until the article reaches 
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the ultimate purchaser unless the certification requirements under the 
regulations are satisfied. 

The definition of “repacker” is proposed to be included as paragraph 
(b) in both proposed redesignated § 134.33 (which consists basically of 
current § 134.25) and § 134.34 (which consists basically of current 
§ 134.26). Current paragraphs (b), (c), (d), and (e) of § 134.25 are pro- 
posed to become paragraphs (c), (d), (e) and (f), respectively, of proposed 
§ 134.33; and paragraphs (b), (c), (d), (e) and (f) of current § 134.26 are 
proposed to become paragraphs (c), (d), (e), (f), and (g), respectively, of 
proposed § 134.34. 

Finally, since, as proposed, paragraphs (b) of both proposed §§ 134.33 
and 134.34 will include a processor within the definition of “repacker,” 
the heading of § 134.34 will reflect that the section covers only “re- 
packed” articles. There is no necessity for the term “manipulated” to be 
included within the heading as it is currently included within § 134.26. 


XI. Removal of 19 CFR 134.47 


In a final rule published in the Federal Register (62 FR 44211) on Au- 
gust 20, 1997, T.D. 97-72, § 134.46 was amended to ease the require- 
ment that whenever words appear on imported articles indicating the 
name of a geographic location other than the true country of origin of 
the article, the country of origin marking always must appear in close 
proximity and in comparable size lettering to those words preceded by 


the words “Made in,” “Product of,” or words of similar meaning. As a 
result of this amendment, the special marking requirements of § 134.46 
are triggered only if the non-origin reference “may mislead or deceive 
the ultimate purchaser as to the actual country of origin.” 

Section 134.47 (19 CFR 134.47) provides that when as part of a trade- 
mark or trade name or there appears as part of souvenir marking, the 
name of a location in the U.S., or the words “United States” or “Ameri- 
ca”, the article shall be legibly, conspicuously and permanently marked 
to indicate the name of the country of origin of the article preceded by 
“Made in,” “Product of,” or other similar words, in close proximity or in 
some other conspicuous location. Unlike § 134.46, § 134.47 does not re- 
quire the name of the country of origin to appear in at least a compara- 
ble size lettering as the non-origin reference. Section 134.47 is also less 
stringent than § 134.46 in that the latter provision requires the country 
of origin to appear “in close proximity” to the non-origin reference, 
while the former provision only requires that the country of origin ap- 
pear “in close proximity to the U.S. locality information or in some oth- 
er conspicuous location.” 

Customs believes there is no legal or practical reason for maintaining 
the disparity between the special marking requirements set forth in 
§ 134.47 and those set forth in § 134.46, as amended by T.D. 97-72. The 
purpose of the requirements in both provisions, when triggered, is the 
same: to prevent the ultimate purchaser from being misled or deceived 
as to the actual country of origin of the article. A reference to a place 
other than the country of origin on an imported article or its container 
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has the same potential for misleading or deceiving the ultimate pur- 
chaser when it appears as part of a trademark, trade name or souvenir 
marking as when it does not. Therefore, if such marking may mislead or 
deceive the ultimate purchaser as to the actual country of origin, it is 
immaterial that such marking appears as part of a trademark, trade 
name or souvenir marking, and the special marking requirements of 
§ 134.46, should be applicable. Accordingly, Customs proposes to re- 
move § 134.47 from the regulations. If this proposal is adopted, 
§ 134.46, when triggered, will apply to any non-origin type reference, 
including those that are part of a trademark, trade name or souvenir 
marking. 


COMMENTS 
Before adopting the proposed amendments, consideration will be giv- 
en to any written comments timely submitted to Customs. Comments 
submitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Regulations 
(31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 


4:30 p.m. at the Regulations Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 
Insofar as the proposed amendments merely clarify existing regula- 
tions, pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601, et seq.), it is certified that the amendments, if adopted, will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, the proposed amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
The proposed amendments do not meet the criteria for a “significant 
regulatory action” as specified in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Keith B. Rudich, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
LisT OF SUBJECTS 
19 CFR Part 134 


Canada, Country of origin marking, Customs duties and inspection, 
Imports, Labeling, Marking, Mexico, Packaging and containers, Re- 
porting and recordkeeping requirements, Trade agreements. 


PROPOSED AMENDMENT 


It is proposed to amend Part 134, Customs Regulations (19 CFR Part 
134) as set forth below: 
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PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for Part 134 will continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 


2. Section 134.1 (19 CFR 134.1) is proposed to be amended by revising 
paragraphs (a), (b) and (d) and adding a new paragraph (1) to read as 
follows: 


§ 134.1 Definitions. 


* * * * * * * 


(a) Country. “Country” means the political entity known as a nation. 
In addition, colonies, possessions, or protectorates outside the bound- 
aries of the mother county may be considered separate countries. For 
other territorial areas, advice received from the U.S. Department of 
State or appropriate interagency council will be considered for deter- 
mining whether a particular territorial area should be treated as a 
“country” for marking purposes. 

(b) Country of origin. “Country of origin” means the country of 
manufacture, production, or growth of any article of foreign origin en- 
tering the United States. Further work or material added to an article 
in another country must effect a substantial transformation in order to 
render such other country the “country of origin” within the meaning 
of this part; for a non-textile or non-apparel good of a NAFTA country, 
this determination will be made pursuant to the NAFTA Marking Ru- 
les. Except when determining whether a textile or apparel article is a 
product of Israel, the country of origin of all textile or apparel products 
will be determined in accordance with the rules set forth in § 102.21 of 
this chapter. 


(d) Ultimate purchaser. The “ultimate purchaser” is generally the 
last person in the United States who purchases the good in the form in 
which it was imported. 

(1) Where a substantial transformation of an imported article has oc- 
curred as a result of processing in the United States. 

(i) Non-textile or non-apparel products of a NAFTA country. If a non- 
textile or non-apparel good of a NAFTA country will be used in the 
United States in manufacture, the manufacturer is the “ultimate pur- 
chaser” if it subjects the imported article to a process that would result 
in the good becoming a good of the United States under the NAFTA 
Marking Rules. Unless the good is processed by the importer or on its 
behalf, the outermost container of the good shall be marked in accor- 
dance with this part. 

(ii) Non-textile or non-apparel products other than goods of a NAFTA 
country. If a non-textile or non-apparel imported article other than a 
good of a NAFTA country will be used in the United States in manufac- 
ture, the manufacturer is the “ultimate purchaser” if the processing re- 
sults in a substantial transformation of the imported article, i.e., the 
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creation of a new article having a name, character, and use differing 
from that of the imported article, in accordance with the principle set 
forth in the case of United States v. Gibson-Thompson Co., 27 C.C.PA. 
267 (C.A.D. 98). 

(iii) Textile or apparel products. If an imported textile or apparel 
product will be processed in the United States, the processor is the “ulti- 
mate purchaser” if it subjects the imported article to a process that 
would result in the good becoming a good of the United States under 
§ 102.21 of this chapter. 

(2) Where no substantial transformation of an imported article has oc- 
curred during processing in the United States. 

(i) Non-textile or non-apparel products of a NAFTA country. If a non- 
textile or non-apparel good of a NAFTA country will be used in 
manufacture in the U.S. and the manufacturing process does not result 
in one of the changes set forth in the NAFTA Marking Rules as effecting 
a change in the article’s country of origin, the consumer who purchases 
the article after processing will be regarded as the “ultimate purchaser” 
and the article shall be marked in accordance with this part. 

(ii) Non-textile or non-apparel products other than goods of a NAFTA 
country. For non-textile or non-apparel products other than goods of a 
NAFTA country, if the manufacturing process does not result in a sub- 
stantial transformation of the imported article, then the consumer or 
user of the article who obtains the article after the processing will be re- 
garded as the “ultimate purchaser” and the article must be marked in 
accordance with this part. 

(iii) Textile or apparel products. If an imported textile or apparel 
product will be further processed in the United States and the process- 
ing does not result in one of the changes set forth in § 102.21 of this title 
as effecting a change in the article’s country of origin, the consumer 
who purchases the article after processing will be regarded as the “ulti- 
mate purchaser” and the imported textile or apparel product shall be 
marked in accordance with this chapter. 

(3) Goods sold at retail. If an article is to be sold at retail in its im- 
ported form, the purchaser at retail is the ultimate purchaser. For ex- 
ample, where an imported screwdriver is repackaged in the U.S. as part 
of a tool kit, the “ultimate purchaser” is the retail purchaser, not the re- 
packager. 

(4) Gifts or Samples. If the imported article is distributed as a gift or 
sample free of charge, the last person who purchases the gift or sample 
is the “ultimate purchaser.” For example, where imported printed ma- 
terial is distributed as part of an unsolicited mailing, the recipient is not 
the “ultimate purchaser.” 

(5) Articles purchased by an employer. If an imported article is pur- 
chased by an employer on behalf of an employee, then the employer is 
the “ultimate purchaser” of the article. However, if the employee con- 
tributes to the purchase of the imported article, then the employee is 
considered the “ultimate purchaser” of the article. For example, where 
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imported work gloves are sold to industrial supply distributors, who sell 
them to commercial employers (e.g., meat cutters, hospitals, restaurant 
food handlers) which distribute the gloves to their employees for use on 
the premises, the “ultimate purchaser” of the imported articles is the 
commercial employer. 


* oe * * * 


(1) Usual containers—A “usual container” means the container in 
which a good will ordinarily reach its ultimate purchaser. Containers 
which are not included in the price of the goods with which they are sold, 
or which impart the essential character to the whole, or which have sig- 
nificant uses, or lasting value independent of the contents, will general- 
ly not be regarded as usual containers. However, the fact that a 
container is sturdy and capable of repeated use with its contents does 
not preclude it from being considered a usual container so long as it is 
the type of container in which its contents are ordinarily sold. A usual 
container may be any type of container, including one which is specially 
shaped or fitted to contain a specific good or set of goods such as a cam- 
era case or an eyeglass case, or packing, storage and transportation ma- 
terials. 

3. It is proposed to amend § 134.14 (19 CFR 134.14) by removing 
paragraph (b); redesignating paragraph (c) as paragraph (b); and set- 
ting forth two examples following paragraph (a) to read as follows: 


§ 134.14 Articles usually combined. 
(a) Articles combined before delivery to purchaser. 


* * * ak * 


Example 1. A ball point pen of Israeli origin and metal pen holder of 
Mexican origin are packaged together as a set in the United States. Pur- 
suant to § 134.14(a), the pen must be marked in such a manner as to dis- 
tinguish the Israeli origin pen from the Mexican component, and it 
would be appropriate to mark the set “Pen Made in Israel, Holder Made 
in Mexico”. 

Example 2. Labels and similar articles so marked that the name of the 
country of origin of the label or article is visible after it is affixed to 
another article in this country shall be marked with additional descrip- 
tive words such as “Label made (or printed) in (name of country)” or 
words of similar meaning. See subpart D of this part for marking of 
bottles, drums, or other containers. 


* * * * * 


4. It is proposed to redesignate subpart C, “Marking of Containers or 
Holders”, consisting of §§ 134.21 through 134.26 as subpart D. It is pro- 
posed to redesignate §§ 134.21 and 134.22, respectively, as §§ 134.31 
and 134.32, remove §§ 134.23 and 134.24, and redesignate §§ 134.25 
and 134.26, respectively, as §§ 134.33 and 134.34. 

5. It is proposed to redesignate subpart D, “Exceptions to Marking 
Requirements”, consisting of §§ 134.31 through 134.36, as subpart C. It 
is proposed to redesignate §§ 134.31 through 134.34, respectively, as 
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§§ 134.21 through 134.24, remove § 134.35, and redesignate § 134.36 as 
§ 134.25. 

6. It is proposed to amend redesignated § 134.22 by revising the 
introductory paragraph to read as follows: 
§ 134.22 General exceptions to marking requirements. 

The articles described or meeting the specified conditions set forth 
below are either excepted from or are not subject to the marking re- 
quirements (See subpart D of this part for marking of containers): 


* * * * * 


7. It is proposed to amend redesignated § 134.24 by revising the head- 
ing and introductory paragraph (a) and adding an example after para- 
graph (a)(2) to read as follows: 

§ 134.24 Repacked Unmarked Articles and Containers. 

a) If imported articles or their outside containers are both not 
marked with the origin of the articles at the time of importation, but the 
articles are intended to be repacked into containers marked with the 
country of origin of the articles, an exception under § 134.22(d) may be 
authorized in the discretion of the port director under the following 
conditions: 


* 


Example. Unmarked surgical pack wrappers are imported in bulk 
cartons which are also not marked, but will be repacked by the importer 
into containers for sale exclusively to hospitals. Since the wrappers at 
the time of importation are not individually marked to indicate their 
country of origin or imported in marked containers that will reach the 
hospitals (ultimate purchasers), as a condition for granting an excep- 
tion under § 134.22(d) the port director has discretion to require that — 
(i) the importer mark the repacked wrappers under Customs supervi- 
sion; or (ii) the importer execute a written certification that the re- 
packed wrappers will be properly marked and submit a sample of the 
remarked wrappers. 

8. It is proposed to revise redesignated § 134.32 to read as follows: 

§ 134.32 General rules for marking of containers or holders. 

(a) Marking the Origin of Contents. 

(1) Contents excepted from marking. Except as provided in 
§ 134.32(b)(1), whenever an article is excepted from the marking re- 
quirements by subpart C of this part, the outermost container or holder 
in which the article ordinarily reaches the ultimate purchaser shall be 
marked to indicate the country of origin of the article. 

Example 1. Dog rawhide bones incapable of being marked by means 
of a sticker, dye, ink, or tag because of their porous, rough, and uneven 
texture and potential harm to the animal are excepted from individual 
country of origin marking pursuant to § 134.22(a), but their outermost 
container or holder in which the bones ordinarily reach the ultimate 
purchaser shall be marked to indicate the country origin of the bones. 
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Example 2. Tomatoes imported from Mexico are excepted from the 
country of origin marking requirements pursuant to § 134.23, as J-List 
articles. When imported in master containers, these containers must be 
marked with the origin of the tomatoes. Furthermore, if the tomatoes 
are repacked into trays for distribution and sale at retail grocery stores, 
the trays must be marked with the origin of the tomatoes. 

Example 3. An ancient Turkish statue is imported into the United 
States. Pursuant to § 134.22(i) it is excepted from individual country of 
origin marking requirements. The container in which the statue reach- 
es the ultimate purchaser must be marked to indicate the origin of the 
statue. 

(2) Contents not excepted from marking. When an article not excepted 
from marking is sold in a container or holder that is normally not 
opened by the ultimate purchaser or the marking on the article is not 
visible through the container (e.g., individually wrapped soap bars or 
tennis balls in a vacuum sealed can), the container shall be marked to 
indicate the country of origin of its contents, regardless of whether the 
contents are marked. 

Example 1.Surgical instruments of foreign origin are each packed in- 
side opaque sealed bags, and are sold exclusively to hospitals. Although 
the surgical instruments are individually etched with their country of 
origin pursuant to § 134.43(a), since the ultimate purchasers, i.e., the 
hospitals cannot view the marking through the opaque bag, the outside 
container in which the hospitals receive the surgical instruments shall 
be marked with the origin of the surgical instruments. 

Example 2. Small statues or figurines are articles that purchasers 
typically remove from their box to examine for damage prior to pur- 
chase. Accordingly, if figurines of foreign origin are legibly marked with 
their country of origin in a conspicuous place, their unsealed containers 
do not have to be marked with the country of origin, provided the con- 
tainers themselves do not contain any markings that would trigger the 
application of § 134.32(e). 

(b) Exception for Marking the Origin of Contents. 

(1) Certain excepted articles. The outermost container or holder in 
which the article ordinarily reaches the ultimate purchaser is not re- 
quired to be marked if: 

(i) It is acontainer or holder of an article excepted from marking pur- 
suant to § 134.22(f), (g), or (h); or 

(ii) It is a container of a good of a NAFTA country which is excepted 
from marking pursuant to § 134.22(e), (f), (g), (h), (i), (p), or (q). 

Example. A major department store imports holiday decorations 
such as artificial trees, garlands, and wreaths of French-origin, and or- 
naments of German-origin only for use in the decoration of their stores 
and not for resale. Provided local port officials are satisfied that the ulti- 
mate purchaser, i.e., the department store, is aware of the origins of the 
decorations and that the decorations will not be resold in the United 
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States, both the decorations and their cartons in which the decorations 
are packed are excepted from marking pursuant to § 134.22(f). 
Marking of the origin of usual containers. 

1) Usual Container used as such at the time of importation. A usual 
container, as defined in § 134.1(1) which is in use at the time of importa- 
tion is not required to be marked with its own country of origin regard- 
less whether it is reusable or not. 

Example. Sunglasses of foreign origin are each packed and imported 
inside eyeglass cases of foreign origin. The sunglasses are marked as to 
their origin by means of an adhesive sticker on the lenses. As the eye- 


y 


glass cases are considered usual containers and are used as such at the 
time of importation, they are not required to be marked with their own 
country of origin provided local Customs officials at the port of entry 
are satisfied that the eyeglass cases will reach the ultimate purchaser 
with the sunglasses packed therein. 
Usual Container not used as such at the time of importation. 
Except for a good of a NAFTA country, a usual container, as defined 
134.1(1), which is not used as such at the time of importation shall 
marked to indicate clearly the country of its own origin, unless the 
container itself is excepted from marking under subpart C. A good of a 
NAFTA country which is a usual container is not required to be individ- 
ually marked with its own origin whether or not in use as a usual con- 
tainer at the time of importation. 

Example. Wooden crates of Mexican and Guatemalan origin are im- 
ported into the United States by the truckload and stacked upon each 
other. Once they are imported, they are sold to farmers who use them to 
transport their Florida tomatoes to market. As the wooden crates may 

idered the usual containers of tomatoes, but are not used as such 

the time of importation, the crates of Guatemalan origin each must 
be marked to clearly indicate that they are of Guatemalan origin, such 
as “Crate Made in Guatemala”. However, since goods of a NAFTA coun- 
try that are usual containers are not required to be marked, the crates of 
Mexican origin that are imported by the truckload will not be required 
to be marked, provided Customs officials at the port of entry are satis- 
fied that the Mexican crates will be used as usual containers after im- 


portation 


ii) Regardless of the origin, if usual containers not in use as such at 
the time of entry are packed and imported in multiple units (dozens, 
gross, etc.), only the outermost container in which the usual containers 
reach the ultimate purchaser in the U.S. needs to be marked. 

Example. Unmarked petri dishes of Canadian origin are imported in- 
side large cartons and sold to Biologics Company in the United States. 
Biologics who fills the petri dishes with microorganisms for sale to vari- 
ous customers in the science community, is the ultimate purchaser of 
the dishes. Since the petri dishes are the usual containers of microor- 
ganisms, but are not used as such at the time of importation, the large 
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carton (outer container) in which the petri dishes are packed and im- 
ported must be marked to indicate their Canadian origin. 

(iii) If a usual container is marked with its own country of origin at 
the time of importation and the marking will be visible after it is filled, 
the marking shall clearly indicate that the named country pertains to 
the container only and not the contents. For example, if bottles, drums, 
or other containers imported empty, to be filled in the United States, are 
individually marked with their own origin, they shall be marked with 
such words as “Bottle (or container) made in (name of country)”. 

(d) Container or holder other than usual containers. Regardless of ori- 
gin, a container or holder considered as an imported article under the 
Harmonized Tariff Schedule of the United States (19 U.S.C. 1202), and 
not considered a “usual container” as defined in § 134.1(1), shall be 
marked to clearly indicate the country of its own origin in addition to 
any marking which may be required to show the country of origin of its 
contents, except when such container or holder itself is excepted from 
marking under subpart C. 

Example 1.Suntan lotion of French origin is imported inside a plastic 
bracelet of Pakistani origin. Since the bracelet is not a container in 
which suntan lotion ordinarily reaches the ultimate purchaser, the 
bracelet is not considered a usual container and must be marked with 
its own country of origin, along with the origin of the suntan lotion if 
the origins are not the same. An appropriate marking would be “Sun- 
tan lotion Made in France, Bracelet Made in Pakistan”. 

Example 2. Necklaces of Italian origin illegibly stamped “Italy” are 
imported into the United States for retail sale. At the time of importa- 
tion, each necklace is packed in a jewelry box of Taiwanese origin 
constructed of a hard-shell plastic covered by a gray velvet type mater- 
ial. The boxes open and close with the aid of a hinge, and the inside of the 
boxes is covered with a satin material. As the jewelry boxes are not usual 
containers, they must be marked to clearly indicate their own origin, 
along with the origin of the necklaces since the necklaces themselves 
are not legibly marked. A marking such as “Box Made in Taiwan; Neck- 
lace Made in Italy” would be acceptable. 

(e) Marking of containers of imported articles when a name of country 
or locality other than the country of origin of its contents appears on a 
container or holder. In any case in which the words “United States”, or 
“American”, the letters “U.S.A.”, any variation of such words or letters, 
or the name of any city or location in the United States, or the name of 
any foreign country or locality other than the country or locality in 
which the contents were manufactured or produced appear on the con- 
tainer, and those words, letters or names may mislead or deceive the ul- 
timate purchaser as to the actual country of origin of the contents, there 
shall appear legibly and permanently in close proximity to such words, 
letters or name, and in at least a comparable size, the name of the coun- 


try of origin preceded by “Made in”, “Product of”, or other words of sim- 
ilar meaning. 
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Example. The Canadian company “Courrege” distributes bracelets 
of French origin. The bracelets will be sold in jewelry boxes containing 
the words “Distributed by Courrege, Ottawa”, and the bracelets are leg- 
ibly stamped “Made in France”. As the words “Distributed by Courrege, 
Ottawa” may mislead the ultimate purchaser that Canada is the coun- 
try of origin, the boxes must be labeled “Made in France” or similar 
words on the same side as the words “Distributed by Courrege, Ottawa” 
and in at least a comparable size. 

9. It is proposed to amend redesignated § 134.33 as follows: 

a. Revise the heading; 

b. Remove in paragraph (a) the words at the beginning of the first 
sentence “If an article subject to these requirements is intended to be 
repacked in new containers” and add in their place the words “With the 
exception of articles whose containers are not required to be marked 
under § 134.32(b) of this part, if an article listed under § 134.23 or 
otherwise excepted from the marking requirements under § 134.22 is 
intended to be repacked in new containers”; 

c. Add a new paragraph (b); 

d. Redesignate current paragraphs (b) through (e), respectively as 
new paragraphs (c) through (f); and 

e. Add three examples following redesignated paragraph (f). 

The revisions and additions read as follows: 


§ 134.33 Containers or holders for repacked J-list articles 
and other articles excepted from marking. 


* * 


(b) Repacker. A “repacker” means a person, including the importer, 
who repackages an article subject to these requirements, and includes a 
person who processes such article in the U.S. but asa result of such proc- 
essing is not the ultimate purchaser of the article under 19 CFR 
134.1(d). An article may be repacked more than once before reaching 
the ultimate purchaser. 


(f) Duties and penalties. 


* * * 


Example 1. The importer enters bulk packed articles from China 
which are incapable of being marked. The articles are not processed in 
any way while in the importer’s possession but are sold to a person in 
the U.S. who will repackage the articles into individual containers with- 
out further processing for sale to retail purchasers. The importer does 
not notify the repacker of the marking requirements and provide the 
port director with a certification pursuant to § 134.33. The articles are 
excepted from marking under § 134.22(a) of this part. Since the con- 
tainers of the articles are not excepted from marking under § 134.32(b), 
and the transferee is considered a repacker under § 134.33(b), the im- 
porter’s failure to comply with the certification requirements may sub- 
ject him to duties and penalties as provided under § 134.33(e). The 
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importer would also be obligated to comply with the certification re- 
quirements under similar facts if the articles were on the ‘J-list” 
(§ 134.23). 

Example 2. The importer enters an article from Mexico which was 
produced more than 20 years ago, and in its original packaging resells it 
to a person in the U.S. who repacks it for sale to an ultimate purchaser. 
Under § 134.22(i), the article is excepted from the marking require- 
ments. In addition, since the article is a good of a NAFTA country, the 
container is also excepted from the marking requirements pursuant to 
§ 134.32(b). Therefore, the certification requirements of § 134.33 are 
not applicable. 

Example 3. The importer enters an article from China which is on the 
J-list. The container housing the article is properly marked with China 
as the country of origin. The importer sells the article in its original 
packaging to a customer in the US. who processes it and then repacks it 
for sale to a third party. The third party in turn processes the article and 
repacks it for sale to a retail customer who consumes the article. The 
U.S. processor is not the ultimate purchaser under 19 CFR 134.1(d). Al- 
though the importer fails to follow the certification procedures of 
§ 134.33 and does not notify its immediate customer of the marking re- 
quirements, the immediate customer repacks the article in properly 
marked containers. However, the third party processor fails to mark the 
new container after processing and repacking the article, as required 
under 19 U.S.C. 1304. In this example, the article is excepted from indi- 
vidual marking but each new container in which the article is repacked 
is required to be marked with the country of origin, until the article 
reaches the ultimate purchaser, in this case, the retail customer. As a re- 
sult of the importer’s failure to comply with the certification require- 
ments of § 134.33 the importer may be subject to the assessment of 
marking duties and penalties as provided under § 134.33(e). 

10. It is proposed to amend redesignated § 134.34 as follows: 

a. Revise the heading; 

b. Add a new paragraph (b); 

c. Redesignate current paragraphs (b), (c), (d), (e) and (f), respective- 
ly, as new paragraphs (c), (d), (e) (f) and (g); 

d. Add an example after redesignated paragraph (f). 

The revisions and additions will read as follows: 


§ 134.34 Repacked marked articles. 


* * * * * ~ 


(b) Repacker. A “repacker” means a person, including the importer, 
who repackages an article subject to these requirements, and includes a 
person who processes such article in the U.S. but, as a result of such 
processing is not the ultimate purchaser of the article under 19 CFR 


134.1(d). An article may be repacked more than once before reaching 
the ultimate purchaser. 


* * * * * * * 


(f) Duties and penalties. 
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* * a ~ * ~ * 


Example. The importer enters articles from China which are individ- 
ually marked with their country of origin. He sells the articles in their 
bulk packaging to a customer in the U.S. who processes the articles and 
also repacks them in bulk for sale to a third party. The third party re- 
packs them into blister packs for sale to retail customers. The U.S. proc- 
essor is not the ultimate purehaser under 19 CFR 134.1(d). However, 
the blister packages obscure the country of origin marking on the ar- 
ticle. Although it is clear that the articles will be repackaged for retail 
sale, the importer fails to follow the certification procedures of § 134.34 
and does not notify its immediate customer of the marking require- 
ments. In this example, having reasonable knowledge of the subsequent 
repacking of the articles into retail containers after release from Cus- 
toms custody imposes an obligation upon the importer to notify its U.S. 
customer of the marking requirements and to provide the required cer- 
tification to the port director. Since the importer has failed to comply 
with the certification requirements of this provision, and the retail 
packages obscure country of origin marking, the importer may be sub- 
ject to duties and penalties as provided under § 134.34(f). 


x * * * * * * 


11. It is proposed that § 134.47 (19 CFR 134.47) be removed. 
RAYMOND W. KELLY, 
Commissioner of Customs. 
Approved: January 19, 2000. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, January 26, 2000 (65 FR 4193)] 
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